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The European Union (Withdrawal) Bill — Implications for Environmental
Law

On 13 July 2017 the European Union (Withdrawal) Bill (the Bill) was presented to the United Kingdom Parliament for its
initial reading. This draft legislation, previously referred to as the "Great Repeal Bill", is intended to give substantive
effect to the UK's 23 June 2016 Brexit vote by, when enacted, repealing the European Communities Act 1972 through
which the UK became a member of the European Union.

The Bill will also convert, for legal continuity, existing EU law into domestic UK law. Following the UK's exit from the EU
- expected to be in March 2019 - the UK Parliament will then have the ability to amend such converted EU law as it sees
fit (subject of course to the UK's other international legal obligations, including any exit agreement reached with the
EU). The Bill will therefore bring to an end the supremacy of EU law in the UK.

However, as discussed in a 2016 GT Alert, the Bill's ability to replicate the existing EU legal framework post-Brexit is
likely to be limited. This will be particularly the case in respect of the EU's chemicals, emissions, and medicines regimes,
all of which operate at a pan-European level and which, depending on the UK's eventual post-Brexit relationship with
the EU, the UK may cease to be part of post-Brexit.

In an attempt to address this, the Bill contains various so-called "Henry VIII" powers. Such powers enable primary
legislation (i.e. Acts of Parliament) to be amended or repealed by secondary legislation put forward by UK Government
Ministers. They take their name from the Proclamation by the Crown Act 1539 which gave the then King of England,
Henry VI, the statutory power to legislate by decree. Such a power was controversial even in the 1500s and Henry VIII
powers are themselves a controversial element of contemporary UK law-making. They are, however, usually accepted
as being suitable - when subject to proper limits - in order to streamline the implementation of complex legislation.


https://publications.parliament.uk/pa/bills/cbill/2017-2019/0005/cbill_2017-20190005_en_1.htm
https://www.gtlaw.com/en/insights/2016/11/brexit-the-great-repeal-bill-and-the-eus-chemicals-emissions-and-medicines
http://emailcc.com/collect/click.aspx?u=/G1GTPto3VVLC30eSRpSUrtJmQkbeeM+&rh=ff002029671e2f4f9bbe64e7294b80755d11019d

It has been estimated that hundreds of pieces of secondary legislation will be needed to address the complexities
arising from EU withdrawal, complying with the UK's international obligations and implementing any eventual UK/EU
withdrawal agreement. The Bill therefore provides that Ministers "may make such provision as the Minister considers
appropriate to prevent, remedy or mitigate any failure of retained EU law to operate effectively". Further, the Bill's
Henry VIII powers can be used to enact regulations that make “any provision that could be made by an Act of
Parliament” (which could include enacting further Henry VIIIl powers or, potentially, amending the Bill once it is
enacted) — they are therefore extremely broad.

The Bill gives examples of "deficiencies" in retained EU law which it may be appropriate for a Minister to address
through the Bill's Henry VIII powers. These include, relevant in the pan-European environmental and regulatory
context, where retained EU law “confers functions on, or in relation to, EU entities which no longer have functions in
that respect under EU law in relation to the [UK]" or where EU law makes provision "for arrangements which involve the
EU, an EU entity, a member State or a public authority in a member State and which no longer exists or are no longer
appropriate".

The Henry VIII powers in the Bill are limited to some degree by a schedule which provides, amongst other things, for
the parliamentary approval of draft secondary legislation under certain circumstances. These circumstances include
where the Henry VIII powers are used to establish a public authority in the UK or to transfer the functions of any EU
entity or EU public authority to a UK public authority. This approval process (which does not provide the UK Parliament
with any formal power to amend Ministerial proposals) would therefore appear to be relevant to replacement
chemicals, emissions and medicines regulatory regimes being established in the UK.

In addition, the Bill's Henry VIII powers are only exercisable by Ministers for two years following the UK's exit from the
EU.

The Bill, which is still only in draft form, arguably represents a pragmatic way to address the immense complexity of the
UK's exit from the EU. It nevertheless provides scope for highly consequential measures to be put in place with less
formal scrutiny and oversight than may have been expected given Brexit's purported aim of reclaiming the UK's political
and legal sovereignty from the EU. In the context of environmental law, there is therefore obvious scope for Ministers
to potentially devise and implement replacement chemicals, emissions and medicines regulatory regimes with a high
degree of executive discretion. Further, given the tight time constraints facing the UK in respect of Brexit, there may be
pressure on Ministers to implement these replacement regimes quickly — this may limit the opportunities for
consultation and industry engagement. As a result, businesses currently subject to the existing EU regimes may find
themselves facing the imposition of additional UK regimes (potentially without the passporting of existing EU
approvals) relatively quickly and with uncertainty regarding their actual regulatory obligations.

This, taking account of Brexit's undeniable complexity, may be both necessary and unavoidable, but what also appears
unavoidable is that the implementation of Brexit, and the exercise of Henry VIII powers in particular, will be at serious
risk of legal challenge and, potentially, be subject to judicial review on behalf interested parties such as individuals,
pressure groups and businesses.

It is important that businesses continue to closely monitor developments and seek to identify those areas that are
likely to be affected by new or amended legislation and arrangements in order to consider how impacts in affected
areas can be mitigated or where lobbying and advocacy efforts can best be directed.

This GT Alert was prepared by Aonghus Heatley. Questions about this information can be directed to:

Aonghus Heatley | + 44 (0) 203.349.8759 | heatleya@gtlaw.com
Or your Greenberg Traurig attorney


https://www.gtlaw.com/en/professionals/h/heatley-aonghus
mailto:heatleya@gtlaw.com
http://www.gtlaw.com/

Amsterdam
+31 20301 7300

Atlanta
+1 678.553.2100

Austin
+1512.320.7200

Berlin-
+49 (0) 30 700 171 100

Berlin-GT Restructuring”
+49 (0) 30 700 171 100

Boca Raton
+1 561.955.7600

Boston
+1 617.310.6000

Chicago
+1312.456.8400

Dallas
+1 214.665.3600

Denver
+1 303.572.6500

Fort Lauderdale
+1 954.765.0500

Houston
+1713.374.3500

Las Vegas
+1702.792.3773

London*
+44 (0)203 349 8700

Los Angeles
+1 310.586.7700

Mexico City+

+52 55 5029.0000
Miami

+1 305.579.0500

New Jersey
+1 973.360.7900

Northern Virginia
+1703.749.1300

Orange County
+1949.732.6500

Orlando
+1 407.420.1000

Philadelphia
+1215.988.7800

Phoenix
+1 602.445.8000

Sacramento
+1916.442.1111

San Francisco
+1415.655.1300

Seouloo
+82 (0) 2.369.1000

Shanghai
+86 (0) 21.6391.6633

Tallahassee
+1 850.222.6891

Tampa
+1 813.318.5700

Tel AvivA
+03.636.6000

Tokyoxt
+81(0)3 45102200

Warsaw™
+48 22 690 6100

Washington, D.C.
+1202.331.3100

Westchester County
+1 914.286.2900

West Palm Beach
+1 561.650.7900

This Greenberg Traurig Alert is issued for informational purposes only and is not intended to be construed or used as general legal
advice nor as a solicitation of any type. Please contact the author(s) or your Greenberg Traurig contact if you have questions regarding
the currency of this information. The hiring of a lawyer is an important decision. Before you decide, ask for written information about
the lawyer's legal qualifications and experience. Greenberg Traurig is a service mark and trade name of Greenberg Traurig, LLP and
Greenberg Traurig, P.A. -Greenberg Traurig’s Berlin office is operated by Greenberg Traurig Germany, an affiliate of Greenberg Traurig,
P.A. and Greenberg Traurig, LLP. ~ Berlin - GT Restructuring is operated by Kéhler-Ma Geiser Partnerschaft Rechtsanwdlte,
Insolvenzverwalter. *Operates as a separate UK registered legal entity. **Greenberg Traurig is not responsible for any legal or other
services rendered by attorneys employed by the strategic alliance firms. +Greenberg Traurig's Mexico City office is operated by
Greenberg Traurig, S.C., an dffiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. e>Operates as Greenberg Traurig LLP
Foreign Legal Consultant Office. “Greenberg Traurig's Tel Aviv office is a branch of Greenberg Traurig, P.A., Florida, USA. #Greenberg
Traurig Tokyo Law Offices are operated by GT Tokyo Horitsu Jimusho, an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig,
LLP. ~Greenberg Traurig's Warsaw office is operated by Greenberg Traurig Grzesiak sp.k., an affiliate of Greenberg Traurig, P.A. and
Greenberg Traurig, LLP. Certain partners in Greenberg Traurig Grzesiak sp.k. are also shareholders in Greenberg Traurig, P.A. Images in
this advertisement do not depict Greenberg Traurig attorneys, clients, staff or facilities. No aspect of this advertisement has been
approved by the Supreme Court of New Jersey. ©2017 Greenberg Traurig, LLP. All rights reserved.



