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IRS Issues Proposed Section 956 Regulations
Relating to Foreign Subsidiary Guarantees and
Stock Pledges
The Internal Revenue Service recently issued proposed regulations under Section 956 of the Internal
Revenue Code (IRC) that may allow foreign subsidiaries of U.S. multinational corporate borrowers to
provide additional credit support to lenders without resulting in adverse U.S. federal income tax
consequences. Although the proposed regulations may be relied upon by taxpayers for taxable years
beginning after Dec. 31, 2017, detailed analysis should be conducted prior to eliminating or modifying the
standard limitations on foreign subsidiary pledges and guarantees from credit agreements.
Background
Section 956 of the IRC was largely intended to prevent avoidance of U.S. taxation through indirect
repatriation of the earnings and profits of a controlled foreign corporation (CFC), including through direct
loans to U.S. parent companies and indirect pledges or guarantees by CFCs in support of parent
companies’ debt. Accordingly, credit agreements of U.S. multinational borrowers typically preclude CFCs
from becoming guarantors and limit pledges of stock of a CFC to stock representing no more than 66 2/3
percent of voting power.
The 2017 Tax Cuts and Jobs Act (TCJA) enacted a participation exemption system such that dividends
from certain foreign subsidiaries to their U.S. corporate owners would be largely exempt from U.S. federal
income tax. Although an earlier version of the tax reform law would have also excluded U.S. corporate
owners from application of Section 956, it was dropped in the final bill. As a result, the TCJA resulted in a
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mismatch between actual distributions and deemed distributions for U.S. corporate owners – actual
distributions would be generally exempt from U.S. federal income tax but deemed distributions under
Section 956 would continue to be subject to U.S. federal income tax. The proposed regulations address
this inconsistency by providing that any inclusions under Section 956 would be entitled to the same
deduction as if such inclusions were actually distributed to the U.S. corporate shareholders.
While these regulations are in proposed form, they provide that a taxpayer may rely upon them for taxable
years of a CFC beginning after Dec. 31, 2017, provided that the U.S. shareholders of the CFC consistently
apply the proposed regulations with respect to all CFCs in which they are U.S. shareholders.
Implication
The proposed regulations may now provide U.S. multinational corporate borrowers additional flexibility
in pledging the stock of their foreign subsidiaries and/or causing their foreign subsidiaries to become
guarantors without resulting in adverse U.S. federal income tax consequences. However, careful analysis
should be conducted on a case-by-case basis to determine whether it would be advisable to do so, taking
into account the potential for future changes to the tax laws, other non-U.S. tax considerations and local
legal limitations. For example, the foregoing would not apply to borrowers that are not corporations (e.g.,
partnerships or REITs), and there may be circumstances in which there could still be adverse U.S. federal
income tax consequences for U.S. multinational corporate borrowers under Section 956 or other sections
of the IRC. In addition, existing credit agreements should be reviewed to determine the impact, if any, of
the proposed regulations on credit support provisions.
For further information, please contact a member of the firm’s Tax Practice.

Author
This GT Alert was prepared by Chang Won Choi‡. Questions about this information can be directed to:
 Chang Won Choi‡ | +1 703.749.1314 | choic@gtlaw.com
 Or your Greenberg Traurig attorney
‡Admitted

to practice in New York. Not admitted in Virginia. Practice is limited to federal tax practice.

Albany. Amsterdam. Atlanta. Austin. Boca Raton. Boston. Chicago. Dallas. Delaware. Denver. Fort Lauderdale. Germany.¬
Houston. Las Vegas. London.* Los Angeles. Mexico City.+ Miami. New Jersey. New York. Northern Virginia. Orange County.
Orlando. Philadelphia. Phoenix. Sacramento. San Francisco. Seoul.∞ Shanghai. Silicon Valley. Tallahassee. Tampa. Tel Aviv.^
Tokyo.¤ Warsaw.~ Washington, D.C.. West Palm Beach. Westchester County.
This Greenberg Traurig Alert is issued for informational purposes only and is not intended to be construed or used as general legal
advice nor as a solicitation of any type. Please contact the author(s) or your Greenberg Traurig contact if you have questions
regarding the currency of this information. The hiring of a lawyer is an important decision. Before you decide, ask for written
information about the lawyer's legal qualifications and experience. Greenberg Traurig is a service mark and trade name of
Greenberg Traurig, LLP and Greenberg Traurig, P.A. ¬Greenberg Traurig’s Berlin office is operated by Greenberg Traurig
Germany, an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. *Operates as a separate UK registered legal entity.
+Greenberg Traurig's Mexico City office is operated by Greenberg Traurig, S.C., an affiliate of Greenberg Traurig, P.A. and
Greenberg Traurig, LLP. ∞Operates as Greenberg Traurig LLP Foreign Legal Consultant Office. ^Greenberg Traurig's Tel Aviv
office is a branch of Greenberg Traurig, P.A., Florida, USA. ¤Greenberg Traurig Tokyo Law Offices are operated by GT Tokyo
Horitsu Jimusho, an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. ~Greenberg Traurig's Warsaw office is
operated by Greenberg Traurig Grzesiak sp.k., an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. Certain partners
in Greenberg Traurig Grzesiak sp.k. are also shareholders in Greenberg Traurig, P.A. Images in this advertisement do not depict
Greenberg Traurig attorneys, clients, staff or facilities. No aspect of this advertisement has been approved by the Supreme Court of
New Jersey. ©2018 Greenberg Traurig, LLP. All rights reserved.

© 2018 Greenberg Traurig, LLP

www.gtlaw.com | 2

