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Imposing a Tax Collection Obligation on Internet 
Sellers--South Dakota v. Wayfair 
 

This week the U.S. Supreme Court heard oral arguments for South Dakota v. Wayfair, regarding whether 

physical presence is required within a state for sales and use tax purposes, specifically addressing internet 

sellers. The case is challenging the Court’s 1992 decision in Quill v. North Dakota, 504 US 298, which 

upheld a decision from 1967 (National Bellas Hess v. Illinois, 386 US 753) and requires physical presence 

within a state in order to impose an obligation to collect sales and use tax on a vendor.  

In Quill, the Court said that the judicial principle of stare decisis (“let the decision stand”) applied in this 

instance since the mail order business in question had grown in reliance on the physical presence test and 

noted that Congress is the appropriate branch to deal with issues raised by the Commerce Clause of the 

U.S. Constitution. 

Now, 26 years after Quill, the continued and ever-increasing growth of internet sales claimed detriment to 

bricks and mortar local retailers have led states to enact laws trying to limit or work around the physical 

presence requirement. One such effort was taken in Colorado where the legislature imposed an 

information reporting requirement on vendors selling into the state. In 2015, this law was reviewed by the 

U.S. Supreme Court in Direct Marketing v. Brohl. In that case, Justice Kennedy raised the question of 

whether Quill needed to be reconsidered and South Dakota took the hint. 

 

https://www.gtlaw.com/en/insights/2018/1/us-supreme-court-to-hear-arguments-on-whether-physical-presence-is-required-for-sales-and-use-tax
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The law enacted in South Dakota sought to impose the sales and use tax collection obligation based on a 

theory of “economic nexus” and set a threshold of $100,000 worth of sales or 200 individual sales 

delivered in the State would cause a vendor with no physical presence in South Dakota to be obliged to 

collect tax. The law provided that it would only be effective if the U.S. Supreme Court revised the rule in 

Quill and set up the procedural path to get to the Supreme Court.    

On April 17, 2018, the Court heard oral arguments in Wayfair. As with any oral argument, it is difficult to 

predict the outcome based on the questions from the bench, but what is clear is that the Court is not 

unified; a clear majority does not appear to be present on either side of the issue and a lot of questions 

were raised by the Justices about what it could and should do.  

From a review of the transcript, it seems that several Justices had serious concerns about what overruling 

Quill would mean in terms of upsetting current expectations and leading to confusion and interminable 

litigation as states enact laws on threshold amounts to establish nexus (if any) and retroactivity. The U.S. 

Solicitor General’s representative, answering a question about minimum contacts, said that if the Court 

overturns Quill, one in-state sale by an internet seller would be sufficient nexus for imposing the sales & 

use tax collection liability; he also stated that if the Court overrules Quill, current Supreme Court 

jurisprudence would require the decision to be retroactive rather than prospective in application.  

There was also a discussion of retroactivity—the South Dakota statute states that the collection 

responsibility will be imposed if and when the Supreme Court overturns Quill—other states have not been 

as clear (Connecticut is attempting to impose its tax on internet sellers now).  There were also questions 

about whether Congress would act and differing interpretations of its failure to act since Quill was decided 

in 1992—one side saying Congress’ inaction shows acceptance of Quill’s physical presence standard and 

others saying Congressional inaction is not meaningful. It appeared that all of the Justices agreed that 

Congress could more easily fashion a workable rule and make such a rule prospective (three senators and 

the chair of the House Judiciary Committee submitted a brief stating Congress was about to act but held 

off once this case was added to the calendar).       

Ultimately, even if Quill is reversed in some manner, whether the Court will set a standard for establishing 

nexus (either a dollar threshold or number of transactions) or let each state enact their own laws and 

await further litigation will be of great importance to retailers across the country. A decision in this case 

should be issued before the close of the Court’s term on June 30. 

Authors 

This GT Alert was prepared by Glenn Newman, William H. Gorrod, Marvin A. Kirsner, and 

Brad Marsh. Questions about this information can be directed to: 

• Glenn Newman | +1 212.801.3190 | newmang@gtlaw.com 

• William H. Gorrod | +1 415.655.1313 | gorrodw@gtlaw.com  

• Marvin A. Kirsner | +1 561.955.7630 | kirsnerm@gtlaw.com  

• Bradley R. Marsh | +1 415.655.1252 | marshb@gtlaw.com 

• Any other member of Greenberg Traurig’s State and Local Tax Team: 

• Mitchell F. Brecher | +1 202.331.3152 | brecherm@gtlaw.com    

• Lawrence H. Brenman | +1 312.456.8437 | brenmanl@gtlaw.com   

https://www.supremecourt.gov/oral_arguments/argument_transcripts/2017/17-494_7lho.pdf
https://www.supremecourt.gov/oral_arguments/argument_transcripts/2017/17-494_7lho.pdf
http://www.gtlaw.com/People/Glenn-Newman
mailto:newmang@gtlaw.com
http://www.gtlaw.com/People/William-H-Gorrod
mailto:gorrodw@gtlaw.com
http://www.gtlaw.com/People/Marvin-A-Kirsner
mailto:kirsnerm@gtlaw.com
http://www.gtlaw.com/People/Bradley-R-Marsh
mailto:marshb@gtlaw.com
https://www.gtlaw.com/en/capabilities/tax/state-and-local-tax-salt
http://www.gtlaw.com/People/Mitchell-F-Brecher
mailto:brecherm@gtlaw.com
http://www.gtlaw.com/People/Lawrence-H-Brenman
mailto:brenmanl@gtlaw.com


 
 
 

© 2018 Greenberg Traurig, LLP  www.gtlaw.com | 3 

• Burt Bruton | +1 305.579.0593 | brutonb@gtlaw.com   

• David Dalton | + 1 415.655.1297 | daltond@gtlaw.com   

• C. Stephen Davis | +1 949.732.6527 | daviscs@gtlaw.com 

• Alan T. Dimond | +1 305.579.0770 | dimonda@gtlaw.com   

• G. Michelle Ferreira | +1 415.655.1305 | ferreiram@gtlaw.com   

• Scott E. Fink | +1 212.801.6955 | finks@gtlaw.com   

• Colin W. Fraser | +1 949.732.6663 | frasercw@gtlaw.com   

• Courtney A. Hopley | +1 415.655.1314 | hopleyc@gtlaw.com   

• Barbara T. Kaplan | +1 212.801.9250 | kaplanb@gtlaw.com   

• Jennifer Yoon Jee Kim | +1 949.732.6604 | kimjenni@gtlaw.com  

• James O. Lang | +1 813.318.5731 | langjim@gtlaw.com   

• Ivy J. Lapides | +1 212.801.9208 | lapidesi@gtlaw.com   

• Martin L. Lepelstat | +1 973.443.3501 | lepelstatm@gtlaw.com  

• Jonathan I. Lessner | +1 302.661.7363 | lessnerj@gtlaw.com   

• Joel D. Maser | +1 954.765.0500 | maserj@gtlaw.com    

• Richard J. Melnick | +1 703.903.7505 | melnickr@gtlaw.com   

• Marc J. Musyl | +1 303.572.6585 | musylm@gtlaw.com   

• Neil Oberfeld | +1 303.685.7414 | oberfeldn@gtlaw.com   

• Cris K. O’Neall | +1 949.732.6610 | oneallc@gtlaw.com   

• James P. Redding |+1 617.310.6061 | reddingj@gtlaw.com    

• Andrew P. Rubin | +1 303.572.6552 | rubina@gtlaw.com    

• Thomas L. Sheehy˘ | +1 916.442.1111 | sheehyt@gtlaw.com   

• Charles A. Simmons | +1 813.318.5747 | simmonsc@gtlaw.com   

• Labry Welty  | +1 214.665.3638 | weltyl@gtlaw.com   

• Or your Greenberg Traurig attorney 

˘ Not admitted to the practice of law.  

 

Albany. Amsterdam. Atlanta. Austin. Boca Raton. Boston. Chicago. Dallas. Delaware. Denver. Fort Lauderdale. Germany.¬ 

Houston. Las Vegas. London.* Los Angeles. Mexico City.+ Miami. New Jersey. New York. Northern Virginia. Orange County. 

Orlando. Philadelphia. Phoenix. Sacramento. San Francisco. Seoul.∞ Shanghai. Silicon Valley. Tallahassee. Tampa. Tel Aviv.^ 

Tokyo.¤ Warsaw.~ Washington, D.C.. West Palm Beach. Westchester County. 

This Greenberg Traurig Alert is issued for informational purposes only and is not intended to be construed or used as general legal advice nor as a 

solicitation of any type. Please contact the author(s) or your Greenberg Traurig contact if you have questions regarding the currency of this information. 
The hiring of a lawyer is an important decision. Before you decide, ask for written information about the lawyer's legal qualifications and experience. 
Greenberg Traurig is a service mark and trade name of Greenberg Traurig, LLP and Greenberg Traurig, P.A. ¬Greenberg Traurig’s Berlin office is 
operated by Greenberg Traurig Germany, an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. *Operates as a separate UK registered 
legal entity. +Greenberg Traurig's Mexico City office is operated by Greenberg Traurig, S.C., an affiliate of Greenberg Traurig, P.A. and Greenberg 

http://www.gtlaw.com/People/Burt-Bruton
mailto:brutonb@gtlaw.com
http://www.gtlaw.com/People/David-Dalton
mailto:daltond@gtlaw.com
http://www.gtlaw.com/People/C-Stephen-Davis
mailto:daviscs@gtlaw.com
http://www.gtlaw.com/People/Alan-T-Dimond
mailto:dimonda@gtlaw.com
http://www.gtlaw.com/People/FerreiraGMichelle
mailto:ferreiram@gtlaw.com
http://www.gtlaw.com/People/Scott-E-Fink
mailto:finks@gtlaw.com
http://www.gtlaw.com/People/Colin-W-Fraser
mailto:frasercw@gtlaw.com
http://www.gtlaw.com/People/HopleyCourtneyA
mailto:hopleyc@gtlaw.com
http://www.gtlaw.com/People/Barbara-T-Kaplan
mailto:kaplanb@gtlaw.com
https://www.gtlaw.com/en/professionals/k/kim-jennifer-yoon-jee
mailto:kimjenni@gtlaw.com
http://www.gtlaw.com/People/James-O-Lang
mailto:langjim@gtlaw.com
http://www.gtlaw.com/People/Ivy-J-Lapides
mailto:lapidesi@gtlaw.com
https://www.gtlaw.com/en/professionals/l/lepelstat-martin-l
mailto:lepelstatm@gtlaw.com
http://www.gtlaw.com/People/Jonathan-I-Lessner
mailto:lessnerj@gtlaw.com
http://www.gtlaw.com/People/Joel-D-Maser
mailto:maserj@gtlaw.com
http://www.gtlaw.com/People/Richard-J-Melnick
mailto:melnickr@gtlaw.com
http://www.gtlaw.com/People/Marc-J-Musyl
mailto:musylm@gtlaw.com
http://www.gtlaw.com/People/OberfeldNeil
mailto:oberfeldn@gtlaw.com
http://www.gtlaw.com/People/Cris-K-O-Neall
mailto:oneallc@gtlaw.com
http://www.gtlaw.com/People/James-P-Redding
mailto:reddingj@gtlaw.com
http://www.gtlaw.com/People/Andrew-P-Rubin
mailto:rubina@gtlaw.com
http://www.gtlaw.com/People/Thomas-L-Sheehy
mailto:sheehyt@gtlaw.com
http://www.gtlaw.com/People/Charles-A-Simmons
mailto:simmonsc@gtlaw.com
http://www.gtlaw.com/People/Labry-Welty
mailto:weltyl@gtlaw.com
http://www.gtlaw.com/


 
 
 

© 2018 Greenberg Traurig, LLP  www.gtlaw.com | 4 

Traurig, LLP. ∞Operates as Greenberg Traurig LLP Foreign Legal Consultant Office. ^Greenberg Traurig's Tel Aviv office is a branch of Greenberg 
Traurig, P.A., Florida, USA. ¤Greenberg Traurig Tokyo Law Offices are operated by GT Tokyo Horitsu Jimusho, an affiliate of Greenberg Traurig, P.A. 
and Greenberg Traurig, LLP. ~Greenberg Traurig's Warsaw office is operated by Greenberg Traurig Grzesiak sp.k., an affiliate of Greenberg Traurig, 
P.A. and Greenberg Traurig, LLP. Certain partners in Greenberg Traurig Grzesiak sp.k. are also shareholders in Greenberg Traurig, P.A. Images in 

this advertisement do not depict Greenberg Traurig attorneys, clients, staff or facilities. No aspect of this advertisement has been approved by the 
Supreme Court of New Jersey. ©2018 Greenberg Traurig, LLP. All rights reserved. 


