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The Murphy Decision: Professional and Amateur 
Sports Protection Act Found Unconstitutional 
 
On May 14, 2018, the U.S. Supreme Court issued an opinion in Murphy v. NCAA finding the Professional 

and Amateur Sports Protection Act (PASPA) unconstitutional for violating the Court’s anti-

commandeering jurisprudence inherent in the Tenth Amendment. As a result of the ruling, states are no 

longer prohibited from authorizing and regulating sports wagering systems on a state-by-state basis in a 

manner similar to existing domestic gambling markets. This GT Alert is the first of a series which will 

discuss the Murphy decision and its potential impact on various practices and industries.  

As outlined by the Court, PASPA previously made it unlawful for a state or its political subdivisions “to 

sponsor, operate, advertise, promote, license, or authorize by law or compact . . . a lottery, sweepstakes, or 

other betting, gambling, or wagering scheme based . . . on” competitive sporting events (28 U. S. C. 

§3702(1)) and for “an individual to sponsor, operate, advertise, or promote” those same gambling 

schemes if done “pursuant to the law or compact of a governmental entity” (§3702(2)). The majority 

found it significant that PASPA did not make sports gambling itself a federal crime; rather, it allowed the 

Attorney General, as well as professional and amateur sports organizations themselves, to bring civil 

actions to enjoin possible violations of the law (§3702(3)). 

Justice Alito, writing for the majority and joined by Chief Justice Roberts, and Justices Kennedy, Thomas, 

Kagan, and Gorsuch, reasoned that the prohibition on state, rather than individual, action found in 

§3702(1)) fell outside the authority granted to the federal government pursuant to the Tenth Amendment. 

In light of this deficiency, the majority reasoned that §3702(2) must also fail in order to avoid a scenario 

in which the citizens of a state are prohibited from participating in an activity expressly authorized by said 

https://www.supremecourt.gov/opinions/17pdf/16-476_dbfi.pdf
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state. Justice Thomas concurred with the majority opinion in its entirety but wrote separately to raise 

concerns over the Court’s willingness to invalidate §3702(2).  Justice Breyer concurred in part and 

dissented in part, finding Justice Thomas’s concerns valid enough to dissent with the majority’s 

conclusion regarding §3702(2). Justice Breyer would have granted New Jersey the Pyrrhic victory they 

feared – finding the state prohibition unconstitutional while preserving the individual prohibition. The 

dissent authored by Justice Ginsburg and joined by Justice Sotomayor and, in part, Justice Breyer,  

disagreed that either §3702(1) or §3702(2) violated the anti-commandeering jurisprudence of the Court.  

What Does This Mean? 

The ruling has been widely reported and the impacts have been discussed both knowledgably and 

otherwise. What has been lost in some of the reporting is that any wager that was illegal prior to the ruling 

remains illegal today. Generally, the states must first take legislative action and then adopt the 

appropriate regulations in order for sports wagering to become a reality. Four states, New Jersey, 

Pennsylvania, Mississippi, and West Virginia, all recently passed bills to legalize sports betting in 

anticipation of this decision, and will be the first jurisdictions to benefit from the ruling. We anticipate 

that these four states will conclude a regulatory process that may legalize sports betting in those states 

within 60 to 90 days. Similar bills are pending in various other states and we anticipate quick action on 

many of those bills in the months ahead. Still other states may take the position that the laws of their 

states already permit sports wagering. Complicating the landscape further is the fact that the federal 

government may revisit PASPA or other federal legislation in the wake of the ruling, specifically as there 

remain several other federal laws which may be impacted by state sponsored sports wagering (such as the 

Wire Act and the Illegal Gambling Business Act). 

 

Authors 

This GT Alert was prepared Edward R. Winkofsky, Kevin Greenberg, and Mark A. Clayton. 

Questions about the court’s decision, how the industry will move forward, and what will happen with 

applications and regulations at the state level can be directed to:   

 

• Edward R. Winkofsky | +1 312.456.8440 | winkofskye@gtlaw.com  

• Kevin Greenberg | +1 215.988.7818 | greenbergk@gtlaw.com  

• Mark A. Clayton | +1 702.599.8006 | claytonm@gtlaw.com  

• Martha A. Sabol | +1 312.476.5114 | sabolm@gtlaw.com  

• Ed Chansky | +1 702.599.8016 | chanskye@gtlaw.com  

• Adam Braun | +1 312.456.8456 | brauna@gtlaw.com  

• Erica L. Okerberg | +1 702.599.8073 | okerberge@gtlaw.com  

• Or your Greenberg Traurig attorney 

 
 

Albany. Amsterdam. Atlanta. Austin. Boca Raton. Boston. Chicago. Dallas. Delaware. Denver. Fort Lauderdale. Germany.¬ 
Houston. Las Vegas. London.* Los Angeles. Mexico City.+ Miami. New Jersey. New York. Northern Virginia. Orange County. 
Orlando. Philadelphia. Phoenix. Sacramento. San Francisco. Seoul.∞ Shanghai. Silicon Valley. Tallahassee. Tampa. Tel Aviv.^ 
Tokyo.¤ Warsaw.~ Washington, D.C.. West Palm Beach. Westchester County. 

https://www.gtlaw.com/en/professionals/w/winkofsky-edward-r
mailto:winkofskye@gtlaw.com
https://www.gtlaw.com/en/professionals/g/greenberg-kevin
mailto:greenbergk@gtlaw.com
https://www.gtlaw.com/en/professionals/c/clayton-mark-a
mailto:claytonm@gtlaw.com
https://www.gtlaw.com/en/professionals/s/sabol-martha-a
mailto:sabolm@gtlaw.com
https://www.gtlaw.com/en/professionals/c/chansky-ed
mailto:chanskye@gtlaw.com
https://www.gtlaw.com/en/professionals/b/braun-adam
mailto:brauna@gtlaw.com
https://www.gtlaw.com/en/professionals/o/okerberg-erica-l
mailto:okerberge@gtlaw.com
http://www.gtlaw.com/


 
 
 

© 2018 Greenberg Traurig, LLP  www.gtlaw.com | 3 

This Greenberg Traurig Alert is issued for informational purposes only and is not intended to be construed or used as general legal 
advice nor as a solicitation of any type. Please contact the author(s) or your Greenberg Traurig contact if you have questions 
regarding the currency of this information. The hiring of a lawyer is an important decision. Before you decide, ask for written 
information about the lawyer's legal qualifications and experience. Greenberg Traurig is a service mark and trade name of Greenberg 
Traurig, LLP and Greenberg Traurig, P.A. ¬Greenberg Traurig’s Berlin office is operated by Greenberg Traurig Germany, an affiliate 
of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. *Operates as a separate UK registered legal entity. +Greenberg Traurig's 
Mexico City office is operated by Greenberg Traurig, S.C., an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. 
∞Operates as Greenberg Traurig LLP Foreign Legal Consultant Office. ^Greenberg Traurig's Tel Aviv office is a branch of Greenberg 
Traurig, P.A., Florida, USA. ¤Greenberg Traurig Tokyo Law Offices are operated by GT Tokyo Horitsu Jimusho, an affiliate of 
Greenberg Traurig, P.A. and Greenberg Traurig, LLP. ~Greenberg Traurig's Warsaw office is operated by Greenberg Traurig 
Grzesiak sp.k., an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. Certain partners in Greenberg Traurig Grzesiak 
sp.k. are also shareholders in Greenberg Traurig, P.A. Images in this advertisement do not depict Greenberg Traurig attorneys, 
clients, staff or facilities. No aspect of this advertisement has been approved by the Supreme Court of New Jersey. ©2018 Greenberg 
Traurig, LLP. All rights reserved. 


