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Director Disqualification: CMA Signals Increased 

Enforcement 

The Consultation 

The UK Competition and Markets Authority (CMA) has on 26 July 2018 opened a consultation on revised 

guidance (Revised Guidance) on competition disqualification orders (CDOs) against directors of 

undertakings suspected to have been in breach of competition laws.  

The Effect of a CDO 

By way of background, the CMA may apply to court for a CDO against a director1 of an undertaking2. If an 

undertaking has committed a breach of competition law, then the court must make a CDO against the 

director of that undertaking if it considers that director unfit to be concerned in the management of a 

company.  

Alternatively, the CMA may accept a competition disqualification undertaking (CDU) instead of applying 

for, or proceeding with an application for a CDO. 

 

                                                      
1 Director includes any person occupying the position of director, including a shadow director or de facto director (a 
person who assumes to act as a director). 
2 Undertaking may include a company, building society, incorporated friendly society, NHS foundation trust or a 
member of a limited liability partnership.  

https://www.gov.uk/government/consultations/revised-guidance-on-competition-disqualification-orders
https://www.gov.uk/government/consultations/revised-guidance-on-competition-disqualification-orders
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A person subject to a CDO is prohibited, for a maximum period of 15 years, from:  

(a) Being a director of a company; 

(b) Acting as a receiver of a company’s property; 

(c) In any way, whether directly or indirectly, being concerned with or taking part in the promotion, 

formation or management of a company; or 

(d) Acting as an insolvency director.  

Any person involved in the management of an undertaking in contravention of a CDO or CDU is 

personally liable for all relevant debts of the undertaking.  

Key Changes 

The CMA’s draft Revised Guidance aims to reflect the CMA’s practice more closely and clarifies the CMA’s 

view of the scope of its powers. We set out the key changes in the Revised Guidance in the table below:  

Key Changes Current Guidance Revised Guidance 

Clarification that the CMA 

will, in appropriate cases, 

apply for a CDO where the 

breach of competition law 

has not yet been 

established by a decision or 

judgment.  

The CMA will only, in 

exceptional cases, seek a CDO 

in the absence of a decision or 

judgment in relation to a 

breach of competition law.  

The reference to the need for a 

decision or judgment in 

relation to a breach of 

competition law was 

withdrawn with effect from 4 

June 2018. The CMA proposes 

to maintain the withdrawal.  

Clarification that there is 

no territorial restriction on 

the CMA to apply for a CDO 

against a director of a 

company that had infringed 

(or is suspected of 

infringing) UK or EU 

competition law in another 

territory.  

It is not the intention of the 

CMA to apply for CDOs where 

the breach of competition law 

does not or did not have an 

actual or potential impact in 

the UK.  

No reference to territorial 

considerations in pursuit of a 

CDO.  

Clarification that the CMA 

will consider the conduct of 

all directors of companies 

that constitute the 

undertaking, including 

parent and subsidiary 

companies, when deciding 

whether to seek a CDO.  

The CMA may hold a parent 

company responsible for a 

breach by its subsidiaries on 

the basis they have no real 

independence and form a single 

economic entity.  

The CMA will carefully 

consider all directors’ conduct 

in relation to the breach of 

competition law in accordance 

with the general principles set 

out in paras 4.3 – 4.9 of the 

Revised Guidance.  

Clarification that the CMA 

retains full discretion in 

The CMA will follow a 5-step In addition to the 

considerations set out in the 
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determining whether or 

not to pursue a CDO and 

will consider all relevant 

facts and circumstances of 

each case, the evidence 

available, and the public 

interest in the 

disqualification of the 

director. 

process:  

(1) Whether there has been 

a breach  

(2) The nature of the 

breach and whether a 

financial penalty has 

been imposed 

(3) Whether the 

undertaking has 

benefited from leniency 

(4) The extent of the 

director’s responsibility 

for the breach  

(5) Aggravating and 

mitigating factors.  

 

CMA’s current guidance, the 

CMA will consider other 

relevant considerations 

including the director’s conduct 

during the CMA’s investigation, 

the nature, duration, and 

consumer impact of the breach, 

and the deterrent effect of a 

CDO in the relevant market 

more widely.  

Removal of the automatic 

right to make oral 

representations in section 

9C notices3.  

The person receiving a section 

9C notice has the right to make 

written and, if requested, oral 

representations prior to the 

CMA making the proposed 

application. 

The person receiving a section 

9C notice has an opportunity to 

make written representations 

prior to the CMA making the 

proposed application.  

Reduction in pre-action 

evidence provided to the 

director against whom a 

CDO application is 

proposed. 

The CMA will provide the 

director with a full set of its 

evidence prior to issuing 

proceedings.  

The CMA will provide the 

director with a summary of 

evidence and an index to 

relevant documents (which will 

only be key documents). 

Express recognition for 

cooperation and early 

resolution. 

No express recognition of 

material assistance and co-

operation.  

The CMA will recommend or 

agree a shorter period of 

disqualification for directors 

who have provided material 

assistance and cooperated with 

the CMA in its investigation, or 

offers a CDU at an early stage.  

 

                                                      
3 Before making an application for a CDO against a director, the CMA must give notice to that person setting out, 
amongst other things, the grounds for the proposed application and evidence the CMA intends to submit in support of 
it.  



 
 
 

© 2018 Greenberg Traurig, LLP  www.gtlaw.com | 4 

Despite having had the power to apply for CDOs since 2003, the CMA did not seek to use this power until 

December 2016, when it secured a five-year CDU against a director of Trod Limited, a company the CMA 

found to have engaged in cartel conduct.  

The CMA has since indicated it intends to make better use of its director qualification powers to deter 

individuals from engaging in anticompetitive behaviour. In April 2018, the CMA secured the 

disqualification of two directors in a cartel involving estate agents in Somerset.  

The Revised Guidance signals the CMA’s intention to flex its director disqualification powers to foster a 

top-down approach to compliance with competition law. Regardless of the outcome of the consultation, it 

can be expected that CDOs and CDUs will feature more prominently in future cases. Directors of 

companies and other undertakings engaged in economic activity in the UK should be aware of their 

responsibility to put in place effective measures to deter, detect, and prevent anti-competitive conduct.  

The consultation on the Revised Guidance will be open until 5:00 p.m. on 13 September 2018.  
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