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Caution: When Time Runs Out in the U.S. on
White Collar Criminal Conduct, It May Not Be the
End of the Story

The UK is copying the United States in a variety of respects regarding the development of its investigation
and disposal of white collar and corporate crimes, for example the introduction of the Bribery Act, lower
evidential burden, deferred prosecution agreements, etc. Where matters touch upon both the United
States and the UK, however, it is critical to understand the similarities and differences (which are
sometimes stark) between the two systems.

One area where the U.S.-UK difference is plain relates to time bars — an area that the Securities and
Exchange Commission (SEC) itself has acknowledged creates difficulties.

In the UK, the position is simple: there is no statute of limitations in the UK on historic criminal conduct.

In stark contrast, the United States does apply a statute of limitations to the SEC and Department of
Justice’s prosecution of criminal conduct.

The SEC

U.S. courts, including the Supreme Court, have held that SEC actions seeking to disgorge ill-gotten gains
are subject to a five-year statute of limitations on civil fines, penalties, or forfeitures under 28 U.S.C. §
2462, as the imposition of disgorgement constitutes a penalty. The applicable statute of limitations
provides:
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Except as otherwise provided by Act of Congress, an action, suit or proceeding for the
enforcement of any civil fine, penalty, or forfeiture, pecuniary or otherwise, shall not be
entertained unless commenced within five years from the date when the claim first accrued if,
within the same period, the offender or the property is found within the United States in order
that proper service may be made thereon.

The Supreme Court finding that disgorgement is a ‘penalty’ within 2462 is broadly based on the following:
1) Disgorgement is a “consequence for violating...public laws”; 2) The SEC uses disgorgement as a
punitive measure and “to deter violations of the securities laws by depriving violators of their ill-gotten
gains”; and 3) In many cases, SEC disgorgement is not compensatory, as while disgorged payments are
sometimes used to compensate victims, at other times they are remitted to the Department of the
Treasury.

Importantly, the statute of limitations runs from when a defendant engages in the alleged misconduct, not
when they receive compensation in connection with that misconduct.

Steven R. Peikin, co-director of the SEC’s Enforcement Division, the challenge
that this time bar creates. In light of the 2017 Supreme Court decision in Kokesh v. SEC, he noted the
following:

Finally, no discussion about the future of FCPA enforcement would be complete if I did not
address one of the other principal challenges we face; namely, the interplay between the length of
time it takes to conduct an FCPA investigation and the statute of limitations.

In many instances, by the time a foreign corruption matter hits our radar, the relevant conduct
may already be aged. And because of their complexity and the need to collect evidence from
abroad, FCPA investigations are often the cases that take the longest to develop. In contrast to the
Department of Justice, the statute of limitations is not tolled for us while our foreign evidence
requests are outstanding.

These limitations issues have only grown in the wake of the U.S. Supreme Court’s recent decision
in Kokesh v. SEC, in which the Court held that Commission claims for disgorgement are subject to
the general five-year statute of limitations. Kokesh is a very significant decision that has already
had an impact across many parts of our enforcement program. I expect it will have particular
significance for our FCPA matters, where disgorgement is among the remedies typically sought.

While the ultimate impact of Kokesh on SEC enforcement as a whole — and FCPA enforcement
specifically — remains to be seen, we have no choice but to respond by redoubling our efforts to
bring cases as quickly as possible. Even irrespective of Kokesh, this approach makes sense
because our cases have the highest impact, and our litigation efforts are most effective, when we
bring our cases close in time to the alleged wrongful conduct.

The position of the DOJ is slightly different than that of the SEC. Under 18 U.S.C. § 3292, the statute of
limitations can be tolled for the DOJ while DOJ foreign evidence requests are outstanding.

18 U.S.C. § 3292 permits federal prosecutors to apply, ex parte, to the district court before which a grand
jury is impaneled for suspension of the statute of limitations for up to three years while awaiting evidence
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that reasonably appears to be located in foreign country. This suspension is allowed while the official
request of the relevant foreign government for such evidence is pending.

Overcoming Time Bars

To overcome time bar issues, the SEC and DOJ often use so-called ‘tolling agreements’ where the parties
agree to toll the statute of limitations applicable to specified matters that are the subject of investigation.

For tolling agreements to be effective, they must be in place at the relevant time and drafted sufficiently
broadly to capture the relevant claim.

Conclusion

The stark difference between U.S. and UK time bar law (and potentially other non-U.S. jurisdictions)
underscores the importance of taking a global view of such matters. The international nature of
investigations, the different law enforcement agencies in different countries that may have jurisdiction,
and the numerous collateral consequences flowing from misconduct mean that a U.S. statute of
limitations time bar may well not be the end of the story.
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