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Washington, D.C. Weighs in on Auto-Renewal
Programs

Washington, D.C. recently joined the list of states with laws addressing auto-renewal or “negative option”
programs, where consumers sign up for service (often on a free-trial basis) and are charged automatically
for renewals unless they affirmatively opt out. The D.C. law can be found

Auto-renewal laws typically require (1) clear and conspicuous disclosure of material terms, (2) affirmative
consumer consent to the terms, and (3) written reminders before the consumer is charged for the next
period. These principles align generally with federal law and FTC enforcement actions against allegedly
deceptive auto-renewal programs. For additional background, see our previous GT Alert

Although D.C.’s general approach to auto-renewal programs is largely consistent with federal and other
state laws, at least two specific requirements are noteworthy.

First, in the case of a contract with an initial term of 12 months or more and automatic renewal for
subsequent periods of at least one month, the merchant must provide the consumer with written notice of
the upcoming renewal and certain other terms 30 to 60 days before the renewal is triggered. The notice
must state the material terms, including the cost for the renewal term, the deadline to cancel, and how to
obtain details regarding the renewal and cancellation options. While these requirements are not unusual,
the specific timing must be observed and may be different from the requirements in other states.
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https://code.dccouncil.us/dc/council/laws/22-235.html
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Second — and more surprising — in the case of a free-trial period lasting “one month or more,” the
merchant must notify the consumer “between one and 77 days before the expiration of the free trial period”
and obtain the consumer’s affirmative consent to be charged for the renewal before imposing any charge
for the renewal. This requirement applies regardless whether the consumer previously agreed to the
automatic renewal upon his/her initial enrollment in the program. In other words, for free-trial offers of
“one month or more” in D.C., there is, effectively, no such thing as “automatic” renewal anymore. Instead,
affirmative consent is required during the final seven days of the free-trial period before any renewal
charges can apply. This is completely different from the laws in all other states, where a previously
accepted automatic renewal is valid provided the consumer doesn’t opt out prior to expiration of the free-
trial period.

For nationwide marketers offering free-trial periods of “one month or more,” the D.C. law poses a
logistical challenge to seek a second round of consent during the final seven-day period from D.C.
residents while continuing to rely solely on the initial consents from residents in all other parts of the
United States. To avoid this awkward inconsistency, a national marketer might consider making its initial
free-trial period less than “one month” (taking care to note the varying lengths of months and that the
D.C. law doesn’t define the length of a “month” for purposes of the free-trial-consent-renewal law).

In addition to the specific new rules for D.C., companies should keep the following general principles in
mind for any auto-renewal program:

Disclose all materials terms of the offer clearly and conspicuously.
Obtain unambiguous, affirmative consent from the consumer before any billing.

Remind the consumer prior to any auto-renewal (check state laws for mandatory time periods for the
reminders).

Provide an easy-to-use mechanism for the consumer to cancel/opt-out.

In D.C,, for covered free-trial periods of “one month or more,” obtain affirmative consent from the
consumer during the final seven days of the free-trial period before charging for any renewal.
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