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When Drafting Choice of Venue Clauses, Check
Maps for Courthouses

Contracts of all types frequently include a mandatory choice of venue for litigation in the event a dispute
arises. Often, contracting parties and their counsel give little thought to these clauses other than how far
they want to travel in the unlikely event of a dispute. But the Ninth Circuit's decision in City of Albany v.
CH2M Hill Inc., Case No. 18-35283 (9th Cir. May 13, 2019), teaches that more thought should be given to
such clauses because without checking maps and available courthouses in those chosen venues, parties
might get more than they bargained for. Quite simply, if there is no federal courthouse located "in" the
county or city designated as the required venue, then parties may be held to have contracted for state
court only.

In CH2M Hill, the city of Albany sued an engineering firm, CH2M Hill for breach of an engineering
contract to provide services to the City. CH2M removed the case based upon diversity, but the City moved
to remand the case back to state court based upon a perfectly ordinary choice of venue provision. The
choice of venue provision required that "[v]enue for litigation shall be in Linn County, Oregon." The
wrinkle? Although there is, of course, a federal courthouse serving Linn County, that courthouse is located
in Lane County. Linn County has no federal courthouse. Over CH2M's claims of ambiguity, the Ninth
Circuit reviewed the clause and the map, and held that where a venue-selection clause provides that
litigation shall occur "in" a county in which there is no federal courthouse, the parties have
unambiguously contracted to litigate only in state court.
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This was not the first time the courts have encountered such geographic questions in applying what
otherwise might be seemingly mundane venue-selection clauses. The Ninth Circuit distinguished a 1989
decision in which courthouses were absent from the selected geographic locale as merely containing
permissive venue selection clauses. Docksider, Ltd. v. Sea Technology, Ltd., 875 F.2d 762 (9th Cir. 1989).
Likewise, in 2011, the Ninth Circuit had brushed by similar questions, but ultimately did not resolve them,
in Simonoff v. Expedia, Inc., 643 F.3d 1202 (9th Cir. 2011). There, a federal courthouse was in fact located
in the selected county, but the question there was whether geographic limitations were imposed.

CH2M marks a clear decision in the Ninth Circuit, in accord with the Second and Fourth Circuits, that the
absence of a federal courthouse will preclude federal jurisdiction in cases where contracting parties
choose that location as a mandatory venue. The reach of these decisions is not yet clear. What happens,
for example, when there is no courthouse in the chosen city or county at all? Are the parties deemed to
have chosen some other form of litigation? Certainly, the facts of each case will dictate whether a true
ambiguity exists or whether courts might use equitable powers to fill missing terms. But the best remedy
may be to avoid the copy/paste trap for such clauses and turn to your favorite mapping app to ensure that
all available courthouses are acceptable choices in that locale.

Author

This GT Alert was prepared by Karin Bohmholdt. Questions about this information can be directed to:

| +1310.586.3819 |

Or your attorney

Albany. Amsterdam. Atlanta. Austin. Boca Raton. Boston. Chicago. Dallas. Delaware. Denver. Fort Lauderdale. Germany.~
Houston. Las Vegas. London.” Los Angeles. Mexico City.* Miami. Minneapolis. New Jersey. New York. Northern Virginia
Orange County. Orlando. Philadelphia. Phoenix. Sacramento. San Francisco. Seoul.® Shanghai. Silicon Valley. Tallahassee
Tampa. Tel Aviv.” Tokyo.* Warsaw.~ Washington, D.C.. West Palm Beach. Westchester County

This Greenberg Traurig Alert is issued for informational purposes only and is not intended to be construed or used as general legal
advice nor as a solicitation of any type. Please contact the author(s) or your Greenberg Traurig contact if you have questions
regarding the currency of this information. The hiring of a lawyer is an important decision. Before you decide, ask for written
information about the lawyer's legal qualifications and experience. Greenberg Traurig is a service mark and trade name of
Greenberg Traurig, LLP and Greenberg Traurig, P.A. “Greenberg Traurig’s Berlin office is operated by Greenberg Traurig
Germany, an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. *Operates as a separate UK registered legal entity.
+Greenberg Traurig's Mexico City office is operated by Greenberg Traurig, S.C., an affiliate of Greenberg Traurig, P.A. and
Greenberg Traurig, LLP. «Operates as Greenberg Traurig LLP Foreign Legal Consultant Office. “Greenberg Traurig's Tel Aviv
office is a branch of Greenberg Traurig, P.A., Florida, USA. aGreenberg Traurig Tokyo Law Offices are operated by GT Tokyo
Horitsu Jimusho, an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. ~Greenberg Traurig's Warsaw office is
operated by Greenberg Traurig Grzesiak sp.k., an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. Certain partners
in Greenberg Traurig Grzesiak sp.k. are also shareholders in Greenberg Traurig, P.A. Images in this advertisement do not depict
Greenberg Traurig attorneys, clients, staff or facilities. No aspect of this advertisement has been approved by the Supreme Court of
New Jersey. ©2019 Greenberg Traurig, LLP. All rights reserved.

© 2019 Greenberg Traurig, LLP


https://www.gtlaw.com/en/professionals/b/bohmholdt-karin
mailto:bohmholdtk@gtlaw.com
http://www.gtlaw.com/

