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EU Limits Territorial Scope of ‘Right to Be
Forgotten’ on the Internet

On Sept. 24, 2019, the Court of Justice of the European Union (CJEU) that the “right to be
forgotten” does not require a search engine operator to carry out de-referencing on non-EU member state
versions of its search engine.

Background

The case relates to a penalty of €100,000 that the French data protection authority, CNIL, had imposed
on Google in March 2016. In granting a de-referencing request, the search engine — on free speech
grounds — declined to apply the de-referencing worldwide to all domain-name extensions of its search
engine. Arguing for global freedom of expression, Google appealed the penalty and filed an application for
the annulment of CNIL’s decision with the French Council of State. The French court then referred several
questions concerning the territorial scope of the “right to be forgotten” to the CJEU for preliminary ruling.

The CJEU reviewed the case both under the former Data Protection Directive 95/46/EC (Privacy
Directive) and the General Data Protection Regulation (GDPR), which replaced the Privacy Directive on
May 25, 2018.

© 2019 Greenberg Traurig, LLP
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In its ruling, the CJEU first reiterates that where its requirements are met, the “right to be forgotten”
imposes a de-referencing obligation on search engine operators to remove from the list displayed
following a search made on the basis of a person’s name all links to web pages that contain information
relating to that person. According to the CJEU, this applies irrespective of whether the publications on
those web pages are lawful or not.

In relation to the territorial scope of the “right to be forgotten”, the CJEU then explains that:

numerous third countries outside the European Union do not recognize a right to de-referencing;

the protection of personal data is not an absolute right but must be balanced against other
fundamental rights, such as the right to freedom of information of internet users;

the EU legislature has not, to date, struck such a balance in relation to the scope of de-referencing
outside the European Union; and

the relevant legal texts of the Privacy Directive and the GDPR do not imply that the scope of the “right
to be forgotten” should go beyond the territory of the EU member states.

Consequently, the CJEU concludes that there is no obligation under EU law for a search engine
operator to carry out de-referencing on all worldwide versions of its search engine as part of a data
subject’s request to be forgotten.

The court’s decision is unlikely the last word on the issue. A closer look is warranted regarding three
additional explanations made by the CJEU:

First, the court concludes that where the “right to be forgotten” applies, de-referencing, in general,
needs to be carried out in all EU member states.

Second, the CJEU explains, that where necessary, a search engine operator needs to take additional
measures that effectively prevent, or at the very least, seriously discourage, internet users in the EU
from gaining access to the links in question. These measures can, for example, include geo-blocking
technologies or the automatic redirection of EU users to the national version of the search engine.

Third, the CJEU explains that while EU data protection law does not require search engine operators
to carry out worldwide de-referencing, it also does not prohibit such a practice. Therefore,
supervisory and judicial authorities of EU member states, in consideration of their national standards,
may continue to weigh the individual’s right to the protection of his or her data against other
individuals’ right to freedom of information and, where appropriate, order the search engine operator
to carry out a de-referencing concerning all worldwide versions of its search engine.

It remains to be seen how the CJEU decision will be implemented by EU authorities, particularly when it
comes to whether “additional measures” are necessary or whether EU authorities can ask search engine
operators for worldwide de-referencing on the basis of their national data protection standards.
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We will keep you updated on further developments. In the meantime, we will gladly answer any questions
you might have on this subject matter.

Authors

This GT Alert was prepared by Carsten Kociok and Willeke Kemkers. Questions about this
information can be directed to:

o Carsten Kociok | +49 30.700.171.119 | carsten.kociok@gtlaw.com
o Willeke Kemkers | +31 (0) 64.718.0845 | kemkersw@gtlaw.com

e Oryour Greenberg Traurig attorney

Albany. Amsterdam. Atlanta. Austin. Boca Raton. Boston. Chicago. Dallas. Delaware. Denver. Fort Lauderdale. Germany.~
Houston. Las Vegas. London.” Los Angeles. Mexico City.* Miami. Milan.” Minneapolis. Nashville. New Jersey. New York.
Northern Virginia. Orange County. Orlando. Philadelphia. Phoenix. Sacramento. San Francisco. Seoul.® Shanghai. Silicon
Valley. Tallahassee. Tampa. Tel Aviv." Tokyo.* Warsaw.~ Washington, D.C.. West Palm Beach. Westchester County.

This Greenberg Traurig Alert is issued for informational purposes only and is not intended to be construed or used as general legal
advice nor as a solicitation of any type. Please contact the author(s) or your Greenberg Traurig contact if you have questions
regarding the currency of this information. The hiring of a lawyer is an important decision. Before you decide, ask for written
information about the lawyer's legal qualifications and experience. Greenberg Traurig is a service mark and trade name of
Greenberg Traurig, LLP and Greenberg Traurig, P.A. “Greenberg Traurig’s Berlin office is operated by Greenberg Traurig
Germany, an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. *Operates as a separate UK registered legal entity.
+Greenberg Traurig's Mexico City office is operated by Greenberg Traurig, S.C., an affiliate of Greenberg Traurig, P.A. and
Greenberg Traurig, LLP. »Greenberg Traurig’s Milan office is operated by Greenberg Traurig Santa Maria, an affiliate of Greenberg
Traurig, P.A. and Greenberg Traurig, LLP. <= Operates as Greenberg Traurig LLP Foreign Legal Consultant Office. “Greenberg
Traurig's Tel Aviv office is a branch of Greenberg Traurig, P.A., Florida, USA. aGreenberg Traurig Tokyo Law Offices are operated
by GT Tokyo Horitsu Jimusho, an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. ~Greenberg Traurig's Warsaw
office is operated by Greenberg Traurig Grzesiak sp.k., an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. Certain
partners in Greenberg Traurig Grzesiak sp.k. are also shareholders in Greenberg Traurig, P.A. Images in this advertisement do not
depict Greenberg Traurig attorneys, clients, staff or facilities. No aspect of this advertisement has been approved by the Supreme
Court of New Jersey. ©2019 Greenberg Traurig, LLP. All rights reserved.

© 2019 Greenberg Traurig, LLP www.gtlaw.com | 3


https://www.gtlaw.com/en/professionals/k/kociok-carsten
mailto:carsten.kociok@gtlaw.com
https://www.gtlaw.com/en/professionals/k/kemkers-willeke
mailto:kemkersw@gtlaw.com
http://www.gtlaw.com/

