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Importers Could Still Be Eligible to File Section
301 Refund Actions

U.S. importers of products manufactured in China and subject to Section 301 Lists 3 and 4A may still file
actions in the Court of International Trade (CIT) requesting tariff refunds. The numerous lawsuits already
filed allege that the U.S. Trade Representative (USTR) overstepped its authority in promulgating Lists 3

and 4A.

USTR’s Section 301 investigation found that U.S. exports were unfairly burdened by Chinese intellectual
property policies and therefore recommended $50 billion in retaliatory tariffs. Those tariffs were issued
pursuant to List 1 ($34 billion) and List 2 ($16 billion). The lawsuits filed allege that the imposition of
Section 301 duties on List 3 ($200 billion) and 4A ($116 billion) goods was outside USTR’s original
authority, as they were promulgated in response to other issues including currency manipulation and
cyber theft.

In addition, Section 304 of the Trade Act of 1974 requires USTR to determine what action to take, if any,
within 12 months after initiation of that investigation. USTR issued List 3 and List 4A beyond the 12-
month period. If successful, the actions could result in refunds to plaintiffs for all duties paid under Lists 3
and 4A up until the case is resolved.

There is a two-year statute of limitations to file for refund cases under 28 USC §1581(i). USTR’s List 3 was
published in the Federal Register on Sept. 21, 2018. Therefore, many companies filed for refunds by Sept.
21, 2020. List 4A was not published until August 2019, so the deadline will be August 2021.
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The cases filed after Sept. 21, 2020, allege that under the Administrative Procedure Act (APA) a plaintiff
has standing once it suffers an “injury in fact.” Each entry and duty payment can be considered an injury
in fact; therefore, importers may well have standing under the APA to sue beyond Sept. 21, 2020. Based
on prior CIT actions, it is unclear whether the court will consider the date of publication of the Federal
Register Notice or the date of payment of duties as the start of the two-year statute of limitations period.

Even though it is uncertain whether the CIT will approve of using the APA to establish standing,
importers of merchandise on List 3, who have not yet filed, may want to consider submitting a complaint
requesting Section 301 tariff refunds using the APA to establish standing.
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