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Employment Law Provisions of the Families First
Coronavirus Response Act
On March 1 8, 2020, President Trump signed into law the “Families First Coronavirus Response Act,” (the
Act). This Act is a broad response to many of the challenges caused by the current and impending spread
of the Coronavirus Disease 2019 (COV ID-1 9). The Families First Coronavirus Response Act has eight
prov isions intended to assist people during the public health emergency caused by COV ID-1 9 and to
allocate federal funds intended to provide such assistance. This GT Alert addresses two of the eight
prov isions of the Act that require certain private employers to provide paid leave to employees who
cannot work because of coronavirus and/or the public health emergency surrounding it. Specifically, this
Alert will address the Emergency Paid Sick Leav e Act (Div ision E) and the Emergency Family and Medical
Leav e Ex pansion Act (Div ision C). This Alert supersedes our previous Alerts reporting on the v ersions of
H.R. 2601 which led to the Act.
In combination, the Emergency Family and Medical Leave Ex pansion Act and the Emergency Paid Sick
Leav e Act may require certain private employers with fewer than 500 employees to provide up to 1 4 total
weeks of leav e, 1 2 weeks of which must be paid leave. Such paid leave is required for employees whose
absences from work become necessary due to COV ID-1 9 and its consequences. All new requirements on
priv ate employers will take effect 1 5 days after “final enactment” of the Act (presumably April 2, 2020)
and continue through Dec . 31, 2020.
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T HE EMERGENCY PAID SICK LEAVE ACT (DIVISION E)
The Families First Coronavirus Response Act establishes a brand new federal obligation, applicable to all
priv ate employers with fewer than 500 employees, to provide up to 80 hours of paid sick time for full -time
employees, and paid sick time equal to the hours each part-time employee works in the av erage two -week
period, for those employees “who are unable to work (or telework) due to a need for leave” for any of the
following six reasons:
1.

The employee is subject to a federal, state, or local quarantine or isolation order related to
COV ID-1 9;

2. The employee has been advised by a health care provider to self-quarantine due to concerns
related to COV ID-1 9;
3. The employee is ex periencing symptoms of COV ID-1 9 and seeking medical diagnosis;
4. The employee is caring for an indiv idual who is subje ct to a federal, state, or local quarantine
order, or an indiv idual who has been advised to self-quarantine due to concerns related to
COV ID-1 9;
5. The employee is caring for the employee’s son or daughter, if the child’s school or child care
facility has been closed, or the child’s care provider is unav ailable due to COV ID-1 9 precautions;
or
6. The employee is ex periencing any other substantially similar condition specified by Health and
Human Serv ices in consultation with the Department of the Treasury and the Department of
Labor.
Emergency sick time relating to an employee’s ow n condition (see 1 -3 above) is calculated based on the
employee’s regular rate of pay or applicable minimum wage, whichever is greater, but is limited to $511
per day and $5,110 total.
Emergency sick time relating to situations w here the employee is acting as a caregiver (see 4-6 above) is
calculated based on two -thirds of the employee’s regular rate of pay or applicable minimum wage,
whichever is greater, but is limited to $200 per day and $2,000 total.
The only portion of Emergency Paid Sick Leav e Act which indicates how employees must advise
employers of their need for emergency paid sick leave, or what employers may require of employees who
do so, is a prov ision which states “[a]fter the first workday (or portion thereof) an employee receives paid
sick time under the Act, an employer may require the employee to follow reasonable notice procedures in
order to continue receiving such paid sick time.” Employers should also note the following:
•

Employ ees are entitled to use the full amount of their emergency paid sick time, regardless of the
duration of their employment.

•

Emergency paid sick time is in addition to , and may be used before, any paid sick time or other paid
leav e (e.g., vacation or PTO) that the employer otherwise provides to employees.

•

Employ ers are prohibited from requiring any employee to use paid leave provided by employer before
using emergency paid sick leave;
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•

Employ ers must post a notice of the requirements of the Emergency Paid Sick Time Act (to be
prepared by the Department of Labor) in conspicuous places where notices to employees are typically
posted.

•

Under certain circumstances, an employer who is a party to a multiemployer collective bargaining
agreement may fulfill its obligations to provide paid sick time by making an equiv alent contribution to
the plan fund.

•

Employ ers may not retaliate or discriminate against any employee who uses emergency paid sick time
or has filed a complaint or testified in a proceeding relating to the Emergency Paid Sick Time Act.

V iolations of the Emergency Paid Sick Time Act may be treated as a V iolation of the Fair Labor Standards
Act of 1 938 (29 U.S.C. §206) (FLSA), and employers may be subject to substantial penalties under that
Act, which may include liquidated damages and fines, among other consequences.
EMERGENCY FAMILY AND MEDICAL LEAVE EXPANSION ACT (DIVISION C)
The Families First Coronavirus Response Act also adds a new statutory basis (Section 1 02(a)(1)(F)) for
leav e under the Family Medical Leave Act (FMLA), providing up to 1 2 weeks of Emergency FMLA leave to
eligible employees who are “unable to work (or telework) due to a need for leav e to care for the son or
daughter under 18 y ears of age of such employee if the s chool or place of care has been closed, or the child
care provider of such son or daughter is unav ailable, due to a public health emergency.”
The Emergency Family and Medical Leave Ex pansion Act provides that the first 1 0 days of Emergency
FMLA leav e may be unpaid. Employees may choose (but cannot be forced) to substitute any accrued paid
v acation leave, personal leave, or medical or sick leave (including paid leave under the Emergency Paid
Sick Time Act) to which they are otherwise entitled for unpaid lea ve during this initial 1 0 days of
Emergency FMLA. Thereafter, covered employers must provide eligible employees with up to ten (1 0)
weeks of Emergency FMLA leave, paid at two -thirds of the employees’ regular rate of pay , up to $200 per
day and $1 0,000 total. Under certain circumstances, an employer who is a party to a multiemployer
collective bargaining agreement may fulfill its obligations to provide paid Emergency FMLA by making an
equiv alent contribution to the plan fund.
This new Section on Emergency FMLA, like the Emergency Paid Sick Leav e Act, only applies to private
employers with fewer than 500 employees. Unlike the Emergency Paid Sick Leav e Act, however, which
adopts the FLSA’s broad definition of “employee,” Emergency FMLA is av ailable only to those employees
who hav e worked at their employers for at least 30 days at the time of their leave request. Mirroring usual
reinstatement rights elsewhere in the FMLA, e mployers with between 25 and 500 employees must restore
employees returning from Emergency FMLA to their same job or an equivalent position if the employee’s
position is no longer av ailable. However, an employer with fewer than 25 employees may not be required
to return an employee taking Emergency FMLA to work if: (1 ) the employee’s job no longer exists due to
economic conditions or changes in operational conditions caused by the public health emergency during
the Emergency FMLA period; and (2) the employer has made reasonable effort to find the same or
equiv alent position for the employee. In such a case , the employer must contact the employee if an
equiv alent position becomes av ailable within one year of the date on which the employee’s Emergency
FMLA ends. The Act also ex empts c ertain small employers from civil actions by employees otherwise
allowed by the FMLA.
Finally , and perhaps most notably from a practical perspective, The Emergency Family and Medical Leave
Ex pansion Act is silent and/or ambiguous in two areas which, unless clarified by th e Department of
Labor, may be of significant concern to covered employers attempting to incorporate administration of
the new Emergency FMLA rights:
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•

The Act does not define how or whether a covered employer is entitled to receive information and/or
documentation from an eligible employee of the employee’s need to take the new Emergency FMLA.

•

The Act does not specify whether current employees who have already used some or all of their 1 2 week FMLA entitlement for other permissible reasons under the FMLA should be deemed to have
only what remains of that original 12 weeks of FMLA entitlement to use as Emergency FMLA , or
whether they will hav e a fresh 1 2 weeks of Emergency FMLA with the enactment of the new law.

PROVISIONS COMMON T O BOT H NEW LAWS
In addition to the above, there are three new features applicable to both the Emergency Paid Sick Leav e
Act and the Emergency Family and Medical Leave Ex pansion Act:
• Health care providers or emergency responders may elect to ex clude certain employees from t he Act.
• The Department of Labor is authorized to issue regulations which, among other things: (1 ) ex clude
health care workers and emergency responders from eligibility for emergency paid sick time ; and (2)
ex empt businesses with fewer than 50 employees when providing Emergency Paid Sick Time or
Emergency Paid FMLA would jeopardize the v iability of the business.
• The caps on both Emergency FMLA and Emergency Paid Sick Time are consistent with the refundable
tax credits for employers that are described in Div ision G of the Families First Coronavirus Response
Act.
CONCLUSION
The Families First Coronavirus Response Act is the first federal law mandating employers to provide paid
time off to employees. Although providing relief to employees who require time off du e to COV ID-1 9 and
it many effects, the Act will add to the challenges faced by many employers coping with the current public
health emergency.
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