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OSHA Will Examine if Employers Determined
Whether Employee COVID-19 Cases are Work
Related for Purposes of Recording Workplace
Injury and Illnesses

As we noted in our , since the beginning of the Coronavirus Disease 2019 (COVID-19)
pandemic, employers have continued to wrestle with whether to record employee COVID-19 cases on
their Occupational Safety and Health Act (the Act) Injury and Illness logs, called Forms 300, 3004, and
301. As states around the country start to ease restrictions and businesses re-open (albeit with varying
restrictions) — this issue may continue to vex employers.

Prior enforcement guidance issued April 10, 2020, explained OSHA would not enforce the requirement
that employers (except those in certain industries including health care, emergency response, and
correctional institutions) make work-relatedness determinations regarding employees who contract
COVID-19 for purposes of recording injury and illnesses except where:

e There was objective evidence that a COVID-19 case may be work-related. Such objective evidence
could be a number of cases developing among workers who work closely together without an
alternative explanation; and
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e The evidence was reasonably available to the employer. The memorandum explained that
reasonable available evidence includes information given to the employer by employees or
information that the employer learns regarding employee health and safety during the ordinary
course of managing its business and employees.

On May 19, 2020, OSHA issued another enforcement guidance memorandum regarding recording
COVID-19 cases that rescinds the prior guidance and obligates employers to make at least some work-
related determinations regarding employees who contract COVID-19. The new memorandum goes into
effect May 26, 2020, and will remain in effect until further notice.

By way of background, OSHA has explained that a COVID-19 case is a recordable illness if (1) an employee
is positive or presumptively positive for COVID-19; (2) the case is work-related; and (3) the case results in
medical treatment beyond first aid or days away from work. For employers, the “million-dollar” question
remains: How does an employer determine whether an employee’s COVID-19 case is work-related such
that it is recordable on the employer’s Injury and Illness logs?

seeks to help employers address this question.

To start, OSHA will exercise its enforcement discretion to assess employers’ efforts in making work-
related determinations. This means that employers, at a minimum, must undertake an investigation to
determine whether the COVID-19 case is work-related.

To this end, when an employer learns of an employee’s COVID-19 illness, the employer should, at a
minimum:

Ask the employee how he believes he contracted the COVID-19 illness;

While respecting employee privacy, discuss with the employee his work and out-of-work activities that
may have led to the COVID-19 illness; and

Review the employee’s work environment for potential COVID-19 exposure.

The employer should base its work-related determination should be based on the information reasonably
available it at the time; however, if the employer later learns more information related to an employee’s
COVID-19 illness, the employer should then take that information into account and revisit whether the
illness is work-related.

The memorandum explains that after a reasonable and good faith inquiry, if the employer cannot
determine whether it is more likely than not that exposure in the workplace played a causal role with
respect to a particular case of COVID-19, the employer does not need to record that COVID-19 illness.

The memorandum instructs Compliance Officers to consider the questions below when determining
whether an employer has complied with its recording obligation. That is, evidence and information
regarding answers to these questions may weigh in favor of or against work-relatedness.

Whether several cases of COVID-19 developed among workers who work closely together and there is
no alternative explanation.

Whether the employee’s COVID-19 illness was contracted shortly after lengthy, close exposure to a
particular customer or co-worker.
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The employee’s COVID-19 illness is likely work-related if the employee’s job duties include frequent,
close exposure to the general public in a locality with ongoing community transmission and there is no
alternative explanation.

An employee’s COVID-19 illness is likely not work related if he or she (1) is the only worker to contract
COVID-19 in his or her vicinity and her job duties do not include frequent contact with the general
public; and (2) frequently associates with someone outside of the workplace who has COVID-19, is not
a coworker, and exposes the employee during a period in which the individual is likely infectious.

The upshot of the new memorandum is that employers cannot not just assume that an employee’s
COVID-19 illness is not work related. Rather, employers must undertake a good faith investigation
regarding whether the workplace played a causal role in the employee’s COVID-19 illness.

Employers should be aware that making a work relatedness determination is important because
employers who over-record instances of employee work-related COVID-19 illnesses may find themselves
in OSHA'’s Site-Specific Targeting Program, which may lead to an OSHA inspection down the road.
Likewise, employers who under-record instances of work-related COVID-19 illnesses may be exposed to
multiple citations for each COVID-19 illness that was not recorded. Employers should consult with
experienced counsel on reporting.

For more information and updates on the developing COVID-19 situation, visit

Authors

This GT Alert was prepared by:

| +1407.999.2509 |
| +1703.749.1387 |
| +1215.988.7826 |

Albany. Amsterdam. Atlanta. Austin. Boca Raton. Boston. Chicago. Dallas. Delaware. Denver. Fort Lauderdale. Germany.-
Houston. Las Vegas. London.” Los Angeles. Mexico City.+ Miami. Milan.” Minneapolis. Nashville. New Jersey. New York
Northern Virginia. Orange County. Orlando. Philadelphia. Phoenix. Sacramento. San Francisco. Seoul.» Shanghai. Silicon
Valley. Tallahassee. Tampa. Tel Aviv.” Tokyo.* Warsaw.~ Washington, D.C.. West Palm Beach. Westchester County

This Greenberg Traurig Alert is issued for informational purposes only and is not intended to be construed or used as general legal
advice nor as a solicitation of any type. Please contact the author(s) or your Greenberg Traurig contact if you have questions regarding
the currency of this information. The hiring of a lawyer is an important decision. Before you decide, ask for written information about
the lawyer's legal qualifications and experience. Greenberg Traurig is a service mark and trade name of Greenberg Traurig, LLP and
Greenberg Traurig, P.A. “Greenberg Traurig’s Berlin office is operated by Greenberg Traurig Germany, an affiliate of Greenberg
Traurig, P.A. and Greenberg Traurig, LLP. *Operates as a separate UK registered legal entity. +Greenberg Traurig's Mexico City office
is operated by Greenberg Traurig, S.C., an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. »Greenberg Traurig’s
Milan office is operated by Greenberg Traurig Santa Maria, an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP.
«Operates as Greenberg Traurig LLP Foreign Legal Consultant Office. "Greenberg Traurig's Tel Aviv office is a branch of Greenberg
Traurig, P.A., Florida, USA. aGreenberg Traurig Tokyo Law Offices are operated by GT Tokyo Horitsu Jimusho, an affiliate of
Greenberg Traurig, P.A. and Greenberg Traurig, LLP. ~Greenberg Traurig's Warsaw office is operated by Greenberg Traurig Grzesiak
sp.k., an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. Certain partners in Greenberg Traurig Grzesiak sp.k. are
also shareholders in Greenberg Traurig, P.A. Images in this advertisement do not depict Greenberg Traurig attorneys, clients, staff or
facilities. No aspect of this advertisement has been approved by the Supreme Court of New Jersey. ©2020 Greenberg Traurig, LLP.
All rights reserved.

© 2020 Greenberg Traurig, LLP


https://www.gtlaw.com/en/general/covid19/coronavirus
https://www.gtlaw.com/en/general/covid19/coronavirus
https://www.gtlaw.com/en/professionals/m/murphy-pe-michael-g
mailto:murphymg@gtlaw.com
https://www.gtlaw.com/en/professionals/t/taylor-michael
mailto:taylormt@gtlaw.com
https://www.gtlaw.com/en/professionals/r/roseman-adam
mailto:rosemana@gtlaw.com

