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Late Payment of Deferred Payroll Taxes Under
CARES Act Could Result in Harsh Consequences

Companies that took advantage of the payroll tax deferral under the Coronavirus Aid, Relief, and
Economic Security (CARES) Act should be aware of an IRS position regarding repayment of the deferred
taxes. If repayment is delinquent, even by just one day, a harsh consequence could ensue.

Section 2302 of the CARES Act allowed businesses to elect to defer the employer’s share of Social Security
tax on wages paid to employees between April 1 and Dec. 31, 2020. This provided cash flow relief to
businesses struggling to cope with the pandemic, since the business was not required to deposit its 6.2%
share of Social Security taxes when wages were paid. The deferred taxes are to be repaid in two
installments: 50% due by Dec. 31, 2021, and 50% due by Dec. 31, 2022. Companies small and large have
taken advantage of what is essentially an interest-free loan from the government.

IRS legal memorandum states that a late payment of the CARES Act deferred tax would
make the entire amount deferred subject to a 10% failure to deposit penalty — not just on the first
installment due by year-end 2021. In other words, a late payment of the first installment of the deferred
tax due by the end of 2021 accelerates the payment of the second installment that otherwise would not be
due until Dec. 31, 2022, and the 10% penalty would be due on the entire amount. In such a situation, if the
IRS demands payment of the entire amount of deferred taxes, and they are not paid within 10 days, the
penalty is increased to 15%.

© 2021 Greenberg Traurig, LLP


https://www.irs.gov/pub/lanoa/pmta-2021-07.pdf
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For example, if a company with a quarterly payroll of $1 million took advantage of the deferral for the
second, third, and fourth quarters of 2020, it would have deferred a total of $186,000 (62,000 per
quarter). The company would be required to pay $93,000 — half of the deferred tax — no later than Dec.
31, 2021. If the company was late in paying this first installment, it would be subject to a 10% penalty on
the entire $186,000 in deferred taxes, for a penalty of $18,600, even though the second installment would
not otherwise be due until Dec. 31, 2022. If the IRS made a demand for payment of the deferred tax, and
it was not paid within 10 days, the penalty would increase to 15% ($27,900 in this example).

Although the legal memorandum does not address interest, it appears from the memorandum’s rationale
that the IRS would assess interest on the deferred taxes accruing from the date the taxes should have been
deposited. What began as an interest-free loan could turn into an expensive one.

Further, businesses that had budgeted to pay the deferred tax with the 70% employee retention tax credit
for wages paid in the fourth quarter of 2021 have just learned that this tax credit has

back to Oct. 1. If such businesses were retaining taxes withheld from
the employees as an advance of this now repealed credit, they will need to pay those amounts back as well,
causing a cash crunch just when they need to repay the first installment of the deferred Social Security
taxes.

It is possible the IRS could reconsider this result, or Congress could allow certain businesses a grace
period, but for now, a company that has deferred its share of Social Security taxes under the CARES Act
and that might not have the cash to pay the 50% installment of deferred tax by Dec. 31 should do its best
to borrow the funds necessary to do so in time to meet the Dec. 31 deadline, rather than having to pay the
10% or 15% penalty, plus interest.

For more information and updates on the developing situation, visit
or
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