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Proposed Federal Tax on Import of Carbon-Intensive
Products

To supplement ,in this GT
Alert we discuss a similar U.S. proposal.

Some in Congress are advocating a proposal to establish a carbon tax on certain imports to fight climate
change and protect domestic production. A more specific carbon border tax plan has also been proposed
by Sen. Chris Coons of Delaware and Rep. Scott Peters of California. The proposals come shortly after
Europe announced its proposal for the world’s first carbon border tax.

A carbon border tax is a policy tool that aims to encourage cleaner forms of industrial production by
making carbon-intensive goods from abroad less economic to import. The bill would target carbon-
intensive products like steel, concrete, natural gas, petroleum, and coal.

Carbon Border Tax and CBAM

With Congress expected to consider budget reconciliation later this year, some have proposed including a
“Polluter Import Fee,” also referred to as a “Carbon Border Tax.” This tax would levy a fee on imported
products whose fabrication is carbon-intensive, similar to the European Union’s CBAM proposal. While
the details are unclear as to how the proposed U.S. tax would be calculated, which specific products the
tax would include, or how the intensity of the carbon emissions would be measured, like the CBAM, the
carbon border tax initially would only apply to a select number of goods with a high risk of carbon
leakage, such as iron, steel, cement, fertilizer, aluminum, and electricity generation.
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An important goal of proposed carbon border tax policies is to disincentivize carbon leakage, where
producers dispatch fabrication or relocate facilities to regions that impose lower or no costs on carbon
emissions. Theoretically, the import tax would create an economic incentive not to move jobs or
production from the United States to avoid the cost of carbon emission regulation.

Although a U.S. carbon border tax could help pay for some of the expected costs of budget legislation,
there is, at the moment, a great deal of uncertainty regarding both the substance and the political support
for such a proposal. For example, while such a tax theoretically would be calculated based on the costs an
importer would have incurred to comply with U.S. environmental laws had the imported product been
manufactured in the United States, environmental laws regulating carbon emissions, and the costs, if any,
imposed on carbon emissions vary by state. Still, a consistent federal carbon tax would not be required
under the proposal sponsored by Sen. Coons and Rep. Peters. Some in Congress have expressed concern
that a border carbon tax would impose upward pressure on prices for imported goods, even as the
economy faces increasing inflationary pressures. However, without the final language of the bill, its
potential impacts are unclear.

If passed, the bill may have positive impacts such as providing more security for domestic manufacturers
by preventing importers from undercutting domestic production by avoiding carbon emissions costs. It
may also allow American exporters of traditionally high-intensity carbon products to recoup some costs
by taking advantage of rebates, but without the exact language this cannot be known. If the EU’s CBAM
and the U.S.’s carbon border tax were both implemented by 2026 as proposed, they would potentially
complement each other and pressure other areas to adopt laws and regulations that impose a tax on
carbon emissions. However, the U.S. currently lacks any federal environmental law that imposes a
consistent and direct tax on carbon emissions. It is also not known how the CBAM policy will look in the
future or how emerging carbon exchange markets will grow and interact with the U.S. policies. The
burden that this Act would place on importers is also unclear.

The carbon border tax is currently a legislative proposal and therefore still subject to discussion and
review within Congress. Therefore, it will be necessary to wait until a draft or final version of the proposal
is available in order to examine its practical impact on U.S. industry and global emissions. Finally, in
addition to the carbon border tax, the framework proposes a methane reduction fee, which is expected to
have an impact on emissions if adopted, but the degree of impact is likewise uncertain.

In any event, due to the broad implications of this proposed measure on the domestic and global
economy, this development bears watching.

Author
This GT Alert was prepared by:

| +1949.732.6537 |

* Special thanks to Jairo Keeldar for his valuable assistance in preparing this GT Alert.

© 2021 Greenberg Traurig, LLP |2


https://www.gtlaw.com/en/professionals/b/brill-thomas-r
mailto:brillt@gtlaw.com

GreenbergTraurig

Albany. Amsterdam. Atlanta. Austin. Boston. Chicago. Dallas. Delaware. Denver. Fort Lauderdale. Germany.~ Houston. Las
Vegas. London.” Los Angeles. Mexico City.*+ Miami. Milan.” Minneapolis. New Jersey. New York. Northern Virginia. Orange
County. Orlando. Philadelphia. Phoenix. Sacramento. Salt Lake City. San Francisco. Seoul.» Shanghai. Silicon Valley.
Tallahassee. Tampa. Tel Aviv.” Tokyo. Warsaw.~ Washington, D.C.. West Palm Beach. Westchester County.

This Greenberg Traurig Alert is issued for informational purposes only and is not intended to be construed or used as general legal
advice nor as a solicitation of any type. Please contact the author(s) or your Greenberg Traurig contact if you have questions regarding
the currency of this information. The hiring of a lawyer is an important decision. Before you decide, ask for written information about
the lawyer's legal qualifications and experience. Greenberg Traurig is a service mark and trade name of Greenberg Traurig, LLP and
Greenberg Traurig, P.A. “Greenberg Traurig’s Berlin office is operated by Greenberg Traurig Germany, an affiliate of Greenberg
Traurig, P.A. and Greenberg Traurig, LLP. *Operates as a separate UK registered legal entity. +Greenberg Traurig's Mexico City office
is operated by Greenberg Traurig, S.C., an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. »Greenberg Traurig’s
Milan office is operated by Greenberg Traurig Santa Maria, an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP.
~Qperates as Greenberg Traurig LLP Foreign Legal Consultant Office. “Greenberg Traurig's Tel Aviv office is a branch of Greenberg
Traurig, P.A., Florida, USA. aGreenberg Traurig’s Tokyo Office is operated by GT Tokyo Horitsu Jimusho and Greenberg Traurig
Gaikokuhojimubengoshi Jimusho, affiliates of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. ~Greenberg Traurig's Warsaw
office is operated by Greenberg Traurig Grzesiak sp.k., an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. Certain
partners in Greenberg Traurig Grzesiak sp.k. are also shareholders in Greenberg Traurig, P.A. Images in this advertisement do not
depict Greenberg Traurig attorneys, clients, staff or facilities. No aspect of this advertisement has been approved by the Supreme
Court of New Jersey. ©2021 Greenberg Traurig, LLP. All rights reserved.

© 2021 Greenberg Traurig, LLP www.gtlaw.com | 3



