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First Circuit Court of Appeals Rejects Bristol-Myers Squibb’s 

Applicability to FLSA Collective Actions; Creates Circuit Split 

In 2017, the Supreme Court decided Bristol-Myers Squibb Co. v. Superior Court of California, 137 S.Ct. 

1773 (2017), addressing due process concerns related to personal jurisdiction where many (but not all) 

plaintiffs were residents of states outside the jurisdiction where the lawsuit was filed.  In short, the Court 

held “specific jurisdiction is confined to adjudication of issues deriving from, or connected with, the very 

controversy that establishes jurisdiction” and that no specific jurisdiction existed over Bristol-Myers as to 

the out-of-state plaintiffs’ claims. 

In 2021, two circuit courts of appeals ruled on the issue of whether the BMS holding applied in the context 

of Fair Labor Standards Act (FLSA) collective actions, where proposed collectives include plaintiffs who 

reside outside the state where the action is pending and the jurisdiction is not one where the corporate 

defendant is subject to general jurisdiction. First, in Canaday v. The Anthem Companies, Inc., 9 F.4th 

392 (6th Cir. 2021), the Sixth Circuit held  courts may not exercise specific jurisdiction over FLSA claims 

“unrelated to the defendant’s conduct in the forum state.” The next day, the Eighth Circuit reached the 

same conclusion. In Vallone v. CJS Solutions Group, LLC, 9 F.4th 861 (8th Cir. 2021), the Eighth Circuit 

affirmed the district court’s exclusion of FLSA claims with no connection to the forum state because “[i]n 

order for a court to exercise specific jurisdiction over a claim, there must be an affiliation between the 

forum and the underlying controversy.” These decisions were the subject of a September 2021 GT Alert. 

On Jan. 13, 2022, the First Circuit Court of Appeals reached the opposite conclusion. In Waters v. Day & 

Zimmerman NPS, Inc., No. 20-1997, the First Circuit reviewed an interlocutory appeal taken from the 

employer defendant’s motion to dismiss those plaintiffs who “opted in” to the proposed collective action 

https://www.gtlaw.com/en/insights/2021/9/2-us-circuit-courts-employers-limit-scope-flsa-collective-actions-specific-personal-jurisdiction
http://media.ca1.uscourts.gov/pdf.opinions/20-1997P-01A.pdf
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but – unlike the named plaintiff – worked for the defendant outside of Massachusetts (where the lawsuit 

was filed). The district court denied the defendant’s motion, declining to extent BMS to FLSA cases. 

In affirming, the First Circuit reviewed the text of Federal Rule of Civil Procedure 4 and the legislative 

history of the FLSA, ultimately concluding that “[i]nterpreting the FLSA to bar collective actions by out -

of-state employees would frustrate a collective action’s two key purposes: ‘(1) enforcement (by preventing 

violations and letting employees pool resources when seeking rel ief); and (2) efficiency (by resolving 

common issues in a single action.’” Citing the dissent in Canaday, and seemingly ignoring the prospect of 

suits in courts of general jurisdiction, the court opined that “[h]olding that a district court lacks 

jurisdiction over the non-resident opt-in claims would ‘force[] those plaintiffs to file separate lawsuits in 

separate jurisdictions against the same employer based on the same or similar alleged violations of the 

FLSA.’” It characterized Canaday and Vallone as “rely[ing] on an erroneous reading of Rule 4” and 

dismissed the authorities those opinions relied upon as inapposite.   

The Waters decision has seemingly muddied the waters on BMS’s applicability to FLSA collective actions. 

Whether it will make it more difficult for employers to limit the scope of proposed nationwide FLSA 

collective actions (at least outside of the Sixth and Eighth Circuits) remains to be seen. But the circuit split 

certainly increases the likelihood that the Supreme Court will revisit BMS to resolve the issue. Employers 

with nationwide footprints should stay tuned.  

Authors 

This GT Alert was prepared by: 

• Charles O. Thompson | +1 415.655.1316 |  thompsoncha@gtlaw.com  

• Ryan P. O'Connor | +1 973.443.3563 | oconnorry@gtlaw.com  

 

Albany. Amsterdam. Atlanta. Austin. Boston. Chicago. Dallas. Delaware. Denver. Fort Lauderdale . Germany.¬ Houston. Las 

Vegas. London.* Los Angeles. Mexico City.+ Miami. Milan.» Minneapolis. New Jersey. New York. Northern Virginia. Orange 

County. Orlando. Philadelphia. Phoenix. Sacramento. Salt Lake City. San Francisco. Seoul .∞ Shanghai. Silicon Valley. 

Tallahassee. Tampa. Tel Aviv.^ Tokyo.¤ Warsaw.~ Washington, D.C.. West Palm Beach. Westchester County. 

This Greenberg Traurig Alert is issued for informational purposes only and is not intended to be construed or used as general legal 
advice nor as a solicitation of any type. Please contact the author(s) or your Greenberg Traurig contact if you have questions regarding 

the currency of this information. The hiring of a lawyer is an important decision. Before you decide, ask for written information about 
the lawyer's legal qualifications and experience. Greenberg Traurig is a service mark and trade name of Greenberg Traurig, LLP and 
Greenberg Traurig, P.A. ¬Greenberg Traurig’s Berlin office is operated by Greenberg Traurig Germany, an affiliate of Greenberg 

Traurig, P.A. and Greenberg Traurig, LLP. *Operates as a separate UK registered legal entity. +Greenberg Traurig's Mexico City office 
is operated by Greenberg Traurig, S.C., an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. »Greenberg Traurig’s 
Milan office is operated by Greenberg Traurig Santa Maria, an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. 
∞Operates as Greenberg Traurig LLP Foreign Legal Consultant Office. ̂ Greenberg Traurig's Tel Aviv office is a branch of Greenberg 

Traurig, P.A., Florida, USA. ¤Greenberg Traurig’s Tokyo Office is operated by GT Tokyo Horitsu Jimusho and Greenberg Traurig 
Gaikokuhojimubengoshi Jimusho, affiliates of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. ~Greenberg Traurig's Warsaw 
office is operated by GREENBERG TRAURIG Nowakowska-Zimoch Wysokiński sp.k., an affiliate of Greenberg Traurig, P.A. and 
Greenberg Traurig, LLP. Certain partners in GREENBERG TRAURIG Nowakowska-Zimoch Wysokiński sp.k. are also shareholders 

in Greenberg Traurig, P.A. Images in this advertisement do not depict Greenberg Traurig attorneys, clients, staff or facilities. No aspect 
of this advertisement has been approved by the Supreme Court of New Jersey. ©2022 Greenberg Traurig, LLP. All rights reserved. 

https://www.gtlaw.com/en/professionals/t/thompson-charles-o
mailto:thompsoncha@gtlaw.com
https://www.gtlaw.com/en/professionals/o/o-connor-ryan-p
mailto:oconnorry@gtlaw.com

