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What Sussmann Acquittal Means for False 

Statement Prosecutions 

On May 31, former Hillary Clinton campaign attorney Michael Sussmann was found not guilty in 

connection with his provision of information to the Federal Bureau of Investigation. Sussman’s acquittal 

provides insight into the applicability of a favored prosecution tool, 18 U.S.C. § 1001(a)(2) (“Section 

1001”), which prohibits “knowingly and willfully . . . mak[ing] any materially false, fictitious, or fraudulent 

statement or representation” in a government investigation. The jury rejected the prosecution’s effort to 

apply Section 1001 to a source voluntarily providing a tip to the FBI, even in a politically charged context. 

The indictment charged Sussmann with making a false statement during his Sept. 19, 2016, meeting with 

then-FBI General Counsel James Baker. Sussmann arranged the meeting to share computer data and 

analysis he received from cyber experts that pointed to a possible link between the Trump Organization 

and Russia-based Alfa Bank. The government alleged that Sussmann lied to the FBI when he told Baker 

he was not providing the data on behalf of any client. 

At trial, prosecutors introduced billing records showing that Sussmann billed his work on this issue to the 

Clinton campaign, as well as evidence that he also worked on behalf of a technology executive. By 

contrast, Baker testified that Sussmann told the FBI he was not representing a client in connection with 

the tip. Baker also testified that Sussmann warned Baker that a major newspaper was writing an article 

about the same data. Baker stated that, had he known Sussmann was working on behalf of the Clinton 

campaign and that Sussmann provided the information to the New York Times, the FBI would have 

https://www.justice.gov/sco/press-release/file/1433511/download
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approached Sussmann’s information differently. Ultimately, the FBI investigated Sussmann’s allegations 

and did not find any relevant connection between the Trump Organization and Alfa Bank. 

In response to the prosecution’s case, Sussmann’s defense team questioned Baker’s memory of the Sept. 

19 conversation. They highlighted Baker’s prior statement that Sussmann said he was acting on behalf of 

cybersecurity clients, and they argued the FBI would have investigated the tip regardless of whether 

Sussmann disclosed his representation, making the statement immaterial. 

Like the parties, the media framed this case in starkly opposing tones. One narrative characterized the 

computer data as political opposition research that Sussmann tried to disguise as an unbiased tip by 

concealing his representation of the Clinton campaign in order to gain media and government buy-in, 

with the intended outcome being a so-called “October surprise” that would damage the Trump campaign 

on the eve of the election. The other view claimed that this prosecution was animated by Trump’s political 

spin that the FBI’s investigation into his connection with Russia was a “witch hunt.”  

This prosecution was the first trial resulting from the investigation of Special Counsel John Durham, 

whom Trump appointed in October 2020 to investigate the FBI’s Trump-Russia investigation. Notably, 

the prosecution was premised not on any alleged fault with the conduct of the FBI agents responsible for 

the Trump-Russia investigation (the impetus for Durham’s appointment), but rather on alleged 

misconduct by a source in that investigation. This use of Section 1001 stands in stark contrast with the 

DOJ’s recent changes to the corporate cooperation policy. At the same time that the DOJ is encouraging 

full cooperation with investigators through that new policy, it prosecuted a voluntary source for doing 

precisely what the DOJ says it is trying to encourage, taking issue with how and why he cooperated. 

Sussman’s swift acquittal can be interpreted as a rebuke of DOJ’s mixed signaling. As the first case to be 

brought to trial in Durham’s long-running investigation, the jury’s verdict is also likely to generate debate 

about its value, longevity, and ultimate future.  

Authors 

The following attorneys prepared this GT Alert on behalf of the firm’s White Collar Defense & Special 

Investigations Practice: 

• Kyle F. Freeny | +1 202.331.3118 | freenyk@gtlaw.com  

• Linda M. Ricci | +1 617.310.5278 | riccil@gtlaw.com 

• Adam S. Hoffinger | +1 202.331.3173 | hoffingera@gtlaw.com  

• Brittany M. Fisher | +1 617.310.5287 | fisherb@gtlaw.com  

Albany. Amsterdam. Atlanta. Austin. Boston. Charlotte. Chicago. Dallas. Delaware. Denver. Fort Lauderdale. Germany.¬ 

Houston. Las Vegas. London.* Long Island. Los Angeles. Mexico City.+ Miami. Milan.» Minneapolis. New Jersey. New York. 

Northern Virginia. Orange County. Orlando. Philadelphia. Phoenix. Portland. Sacramento. Salt Lake City. San Francisco. 

Seoul.∞ Shanghai. Silicon Valley. Tallahassee. Tampa. Tel Aviv.^ Tokyo.¤ Warsaw.~ Washington, D.C.. West Palm Beach. 

Westchester County. 

This Greenberg Traurig Alert is issued for informational purposes only and is not intended to be construed or used as general legal 
advice nor as a solicitation of any type. Please contact the author(s) or your Greenberg Traurig contact if you have questions regarding 
the currency of this information. The hiring of a lawyer is an important decision. Before you decide, ask for written information about 
the lawyer's legal qualifications and experience. Greenberg Traurig is a service mark and trade name of Greenberg Traurig, LLP and 
Greenberg Traurig, P.A. ¬Greenberg Traurig’s Berlin office is operated by Greenberg Traurig Germany, an affiliate of Greenberg 
Traurig, P.A. and Greenberg Traurig, LLP. *Operates as a separate UK registered legal entity. +Greenberg Traurig's Mexico City office 
is operated by Greenberg Traurig, S.C., an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. »Greenberg Traurig’s 

https://www.gtlaw.com/en/capabilities/litigation/white-collar-defense--special-investigations
https://www.gtlaw.com/en/capabilities/litigation/white-collar-defense--special-investigations
https://www.gtlaw.com/en/professionals/f/freeny-kyle-r
mailto:freenyk@gtlaw.com
https://www.gtlaw.com/en/professionals/r/ricci-linda-m
mailto:riccil@gtlaw.com
https://www.gtlaw.com/en/professionals/h/hoffinger-adam-s
mailto:hoffingera@gtlaw.com
https://www.gtlaw.com/en/professionals/f/fisher-brittany-m
mailto:fisherb@gtlaw.com


 
 
 

© 2022 Greenberg Traurig, LLP  www.gtlaw.com | 3 

Milan office is operated by Greenberg Traurig Santa Maria, an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. 
∞Operates as Greenberg Traurig LLP Foreign Legal Consultant Office. ^Greenberg Traurig's Tel Aviv office is a branch of Greenberg 
Traurig, P.A., Florida, USA. ¤Greenberg Traurig’s Tokyo Office is operated by GT Tokyo Horitsu Jimusho and Greenberg Traurig 
Gaikokuhojimubengoshi Jimusho, affiliates of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. ~Greenberg Traurig's Warsaw 
office is operated by GREENBERG TRAURIG Nowakowska-Zimoch Wysokiński sp.k., an affiliate of Greenberg Traurig, P.A. and 
Greenberg Traurig, LLP. Certain partners in GREENBERG TRAURIG Nowakowska-Zimoch Wysokiński sp.k. are also shareholders 
in Greenberg Traurig, P.A. Images in this advertisement do not depict Greenberg Traurig attorneys, clients, staff or facilities. No aspect 
of this advertisement has been approved by the Supreme Court of New Jersey. ©2022 Greenberg Traurig, LLP. All rights reserved. 


