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California Office of Tax Appeals — Significant
Changes May Be On the Horizon

California’s youngest tax agency, the Office of Tax Appeals (OTA), may be in for some significant changes
based on proposed amendments (Proposed Amendments) to Title 18, Chapter 4.1 of the California Code
of Regulations, which were issued by the OTA February 2023. The proposed regulatory changes are
specifically in response to legislative changes enacted by Senate Bill 189, which, among other things,
allows non-attorneys to act as panel members for OTA hearings alongside administrative law judges
(ALJs). The Proposed Amendments include amendments that would implement the Senate Bill 189
changes, would add specificity to some definitional terms, and would redefine the jurisdictional scope of
cases that may be heard at the OTA.

The OTA will hold an interested parties meeting (IPM) on March 20, 2023, to discuss the Proposed
Amendments.

1. Quick History Lesson — Birth of the OTA to Now

For a California tax agency, the OTA is still in its infancy. The agency arose after the Taxpayer
Transparency and Fairness Act of 2017 reduced the State Board of Equalization (SBE) to its California
Constitutionally mandated powers and transferred to the OTA the power to hear income/franchise tax
and business tax appeals.
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Since its inception the OTA has gone through several regulatory changes. The initial emergency
regulations promulgated in 2017 largely mirrored the regulations in place for the SBE; over the last five
years the OTA has made several modifications to its regulations, largely clarifying its role for tax appeals.

2. Jurisdictional Changes in Proposed Amendments May Prove to be Consequential for
Taxpayers

Although the Proposed Amendments make various clean-up changes to the existing OTA regulations,
many of which are inconsequential to most taxpayers, there are several amendments that are substantive.
One of the most significant changes in the Proposed Amendments is to Section 30104, which discusses
the jurisdictional limitations of the OTA. Specifically, the Proposed Amendments to Section 30104 would
limit the OTA’s ability to opine on the validity or enforceability of a regulation, unless a federal or
California appellate court has already made such determination. Furthermore, the Proposed Amendments
provide that the OTA cannot “refuse to follow” a regulation if the regulation conflicts with a statute or
another regulation.

These changes are a significant departure from both the SBE and OTA’s ability to consider certain issues
of importance to taxpayers. The SBE’s historical jurisdictional regulations provided that the SBE may
consider all issues that relate to the correct determination of tax except if the issue dealt with invalidating
a statute or regulation solely under the federal or California Constitutions. Indeed, the SBE exercised its
jurisdictional powers in Appeal of Save Mart, 2002-SBE-02 (February 6, 2002) when it invalidated a
regulation because it directly conflicted with a statute. The subsequent OTA jurisdictional regulations,
which borrowed heavily from the SBE’s historic regulations, provided the OTA with more power than the
SBE, namely that the OTA was only limited from invalidating a statute (not a regulation) or under the
federal or California Constitutions, unless if a federal or California appellate court has already made such
determination.

The Proposed Amendments appear to scale back the OTA’s jurisdictional power to be even less than that
of the SBE. While the California Constitution prevents state agencies from invalidating statutes on
constitutional grounds, the inability for the OTA to decide between two conflicting regulations or a
regulation and a statute hampers its ability to hear cases where unique facts may straddle one or more
laws.

3. What’s Next?

The Proposed Amendments are partly in response to Senate Bill 189, which provides that the OTA hearing
panel may include non-attorneys. Presumably, the Proposed Amendments address concerns that non-
attorneys are opining on the validity of a regulation or statute. Senate Bill 189 provides specific
qualifications for panel members, namely experience in tax law. In contrast, the SBE panels were made up
of elected officials, without a statutorily specified criteria for qualifications to hear tax appeals.
Nonetheless, the SBE was able to opine on validity or enforceability of a regulation or statute as along as
the decision was not based on constitutional grounds. Thus, it seems a bit surprising that non-attorneys
who are well-versed in tax law cannot opine on similar issues as the SBE.

The IPM scheduled for March 20, 2023, may provide taxpayers with a bit more information as to why the
OTA is going down this route and also provide a forum for taxpayers to voice concerns with the Proposed
Amendments.
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