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FTC Votes to Ban Noncompete Clauses Nationwide

Go-To Guide:

e The FTC’s vote has no immediate effect. Existing restrictive covenants and noncompete clauses
remain enforceable, and new noncompete agreements may be executed.

o If the final rule takes effect (presently 120 days after publication in the Federal Register), legal
challenges to the final rule will almost certainly result in significant delays to its implementation.

e The final rule bans all noncompete clauses with all workers. It makes no exception for high-earning
individuals or executives on a go-forward basis.

e The final rule defines “noncompete clause” broadly to include a term of employment that functions
to prevent a worker from seeking or accepting work in the United States after the employment
concludes. It does not apply to restrictions during employment.

¢ The final rule invalidates existing noncompete clauses except those with “senior executives” and
requires employers to provide notice that existing noncompete clauses are no longer enforceable.

e The final rule expressly exempts noncompete clauses entered into with sellers in the context of a
bona fide sale of business entity.

e The final rule does not outright ban non-solicitation or confidentiality provisions, but the definition
of noncompete agreements may include non-solicitation/confidentiality provisions that function as
de facto noncompetes.
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BACKGROUND

On April 23, 2024, the Federal Trade Commission (FTC) voted 3-2 in favor of banning noncompete
clauses. The FTC first proposed the Noncompete Clause Rule on Jan. 19, 2023, under sections 5 and 6(g)
of the FTC Act. GT previously covered the FTC’s request for comments.

The final rule states that it is an unfair method of competition, and therefore violates section 5 of the FTC
Act, for employers to enter into noncompete clauses with any workers after the final rule’s effective date.
The final rule bans noncompete clauses with workers after the effective date, which is 120 days after
publication in the Federal Register.

THE FINAL RULE
What just happened?

On April 23, 2024, the FTC issued a final rule banning noncompetes nationwide. The rule takes effect 120
days after publication in the Federal Register, which is expected soon.

The FTC asserts the rule supersedes all contrary state laws.
What is the practical effect today?

The final rule has not yet taken effect and will not take effect for at least 120 days. There is little need to
rush, particularly since industry groups have already announced an intent to challenge the validity of the
rule in court.

What are the final rule’s key features?

The final rule is very broad and practically serves as a ban on new employment noncompetes after the
effective date.

First, the final rule prohibits employers from entering into noncompete clauses with any worker. The final
rule’s definition of “worker” includes all employees, independent contractors, volunteers, and interns. In
short, the rule prohibits entering into new noncompete agreements with any worker after the effective
date, regardless of position, pay, or title. The final rule makes no go-forward exception for noncompete
agreements with senior executives or C-Suite employees.

Second, the final rule defines “noncompete” clause broadly. It includes any term or condition that
prohibits or functions to prevent a worker from seeking employment after the end of their employment. It
thus bans both traditional noncompete agreements and potentially broad non-solicitation or non-
disclosure clauses that “function” as a noncompete agreement.

Third, the final rule requires employers to inform workers that existing noncompetes are no longer
enforceable. Although most existing noncompetes are unenforceable, the final rule permits existing
noncompetes with senior executives to remain effective. The term “senior executive” refers to workers
earning more than $151,164 annually who are in a “policy-making position.”

Finally, the final rule supersedes any state laws permitting enforcement of noncompete agreements. It

does not limit enforcement of a state law that restricts noncompetes if the state law does not conflict with
the final rule.
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To whom does the rule apply?

The final rule applies to most employers and all workers, including senior executives and independent
contractors.

How does the final rule affect noncompete clauses in the context of business sales?

The final rule includes a sale-of-a-business exception and does not ban noncompete clauses made
pursuant to a bona fine sale of a business entity. The rule defines a bona fide sale of a business entity as
one made in good faith between two independent parties.

What is not covered by the rule?

The final rule does not prohibit noncompete clauses that apply during employment. Nor does it prohibit
appropriately tailored non-solicit clauses or appropriately tailored clauses related to protection of
confidential and trade secret information.

Is the final rule being challenged?

Yes, several organizations have already announced plans to challenge the final rule. Indeed, the U.S.
Chamber of Commerce on April 24 “sue[d] the FTC to block this unnecessary and unlawful rule . ...”

What do employers need to do now?

Employers should continue to follow the anticipated litigation challenging the final rule to keep track of

the potential timing and likelihood of enforceability of the final rule. In the meantime, employers should
(1) examine existing agreements with employees to ensure robust protections not prohibited by the final

rule remain in place; and (2) prepare a communication plan to impacted workers informing them they are
no longer bound by any covered non-compete provisions in the event the final rule takes effect.
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