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April 2025

California Bill Proposes a Vacancy Tax on
Commercial Real Property

On Feb. 21, 2025, California State Sen. Menjivar introduced Senate Bill 789 (SB-789), proposing a
vacancy tax aimed at commercial real property (property) to address prolonged vacancies, incentivize
property activation, and generate revenue to support first-time home buyers through the California
Dream for All Program. SB-789 is scheduled to become effective on July 1, 2028, with initial annual tax
obligations due in 2029.

Summary of SB-789 Changes
Vacancy Tax on Commercial Real Property

SB-789 imposes an annual vacancy tax of $5 per square foot on properties remaining vacant for 182 or
more days, whether consecutive or nonconsecutive, within a calendar year. The tax explicitly excludes
residential spaces within mixed-use properties. Revenues collected would be directed exclusively to the
California Dream for All Fund, aiding first-time home buyers.
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Exemptions
The proposed tax would not apply under the following conditions:

1. Active renovation: Properties undergoing construction or repair pursuant to an approved building
permit, with work ongoing for at least 90 consecutive days.

2. Legal or regulatory barriers: Properties subject to litigation, environmental reviews, or permitting
delays that prevent occupancy.

3. Natural disasters: Properties affected by natural disasters, including properties state or local
authorities deem uninhabitable.

Compliance and Reporting Requirements
Property owners subject to the proposed tax must:

e Register with the California Department of Tax and Fee Administration (CDTFA).

o Electronically file annual returns by March 15 of each year, reporting the prior calendar year’s vacancy
status, property square footage, and applicable exemptions. Supporting documentation, including
lease agreements and utility records, may be required.

Penalties for Non-Compliance

Owners intentionally misstating information or making fraudulent claims would face civil penalties of up
to 75% of the total tax liability.

Public Outreach and Reporting
The CDTFA would conduct public outreach to educate property owners on compliance and would publish

e Annual reports that detail revenue, exemptions, and program outcomes.

e Economic evaluations every five years, starting in 2033, that tracks the tax’s impact, its effectiveness,
and compliance costs.

Potential Constitutional Conflict

The implementation of SB-789 faces potential constitutional challenges arising from pending litigation.
Specifically, in Debbane v. City and County of San Francisco (Appeal No. A172067), property owners
successfully challenged a San Francisco vacancy tax, arguing that it violated the Takings Clause of the U.S.
Constitution. The city of San Francisco’s appeal of the trial court decision creates legal uncertainty about
the constitutionality of vacancy taxes. If the First District Court of Appeal upholds the trial court’s ruling,
it may set a precedent that prevents SB-789’s enactment.

Takeaway

SB-789 represents a shift in California’s approach to addressing vacant commercial properties. By
imposing a vacancy tax, the bill seeks to revitalize local economies, reduce neighborhood deterioration,
and generate funding for housing affordability initiatives. Property owners should familiarize themselves
with the new requirements and consult with legal advisors to enhance compliance and understand the
potential financial implications.
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