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FEBRUARY 2009

Supreme Court Clarifies the Circumstances in Which
Employers May Be Liable for Retaliation Under Title VII

In Crawford v. Metropolitan Govt. of Nashville and Davidson County, Tennessee,
No. 06-1595, the United States Supreme Court recently resolved a conflict among
lower federal courts concerning the types of employee conduct that can trigger
protection from retaliation under Title VIl of the Civil Rights Act of 1964. With
seven Justices joining the majority opinion and the two remaining Justices
concurring, the Court held that an employee who answers a question about a fellow
employee’s improper conduct during an internal sexual harassment investigation is
engaging in “protected activity” under Title VII. The Court rejected the U.S. Court
of Appeals for the Sixth Circuit’s determination that answering questions during an
internal investigation was not protected because it was not “active” opposition to
unlawful conduct.

Title VIl Retaliation Claims

Title VII, in addition to prohibiting discrimination, protects employees from various
forms of retaliation. Specifically, Title VII’s “opposition clause” prohibits retaliation
against an employee because he or she has opposed any practice made unlawful by
Title VII, and the statute’s “participation clause” prohibits retaliation against an
employee because he or she has “made a charge, testified, assisted, or participated
in any manner in an investigation, proceeding, or hearing” under Title VII. The
scope of this anti-retaliation protection has been the subject of much litigation over
recent years.

Crawford’s Actions and the Lower Court Rulings

Plaintiff Vicky Crawford was a 30-year employee of Defendant Metropolitan
Government of Nashville (Metro), and the head of its payroll division. Metro
interviewed Crawford as part of its internal investigation of allegations of sexual
harassment by Metro’s director of employee relations. During her interview,
Crawford stated that she and other employees had also been sexually harassed by
the accused employee. Crawford had never before disclosed these allegations to her
superiors. Nor did she follow-up on the allegations after her interview. And Metro
took no action against the alleged harasser as a result of Crawford’s disclosures.

The Crawford decision clarifies the scope of retaliation claims under the
opposition clause, and expands that scope in the Sixth Circuit and those other
circuits where active opposition previously had been required. Now all
federal courts must apply the Court’s expansive interpretation of Title VII
retaliation rights as set forth in Crawford.
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Metro subsequently terminated Crawford’s employment. According to Metro, it had discovered evidence during
the internal investigation of the harassment complaint that suggested possible financial improprieties in the
payroll division. Metro asserted that it therefore conducted a separate internal investigation into that issue,
concluded that Crawford had embezzled funds, and terminated her employment for that reason.

After exhausting her administrative remedies, Crawford sued Metro in federal court claiming that Metro’s stated
reason for her discharge was false and that the real reason for her termination was unlawful retaliation for her
protected activity under Title VII. In particular, she claimed that her participation in the internal sexual
harassment investigation was protected conduct under Title VII’s participation clause and that the statements
she made during her interview were protected conduct under the statute’s opposition clause.

The trial court rejected Crawford’s claim under Title VII’s opposition clause, concluding that the opposition
clause requires overt, active opposition to unlawful conduct and that Crawford’s conduct (that is, merely
answering questions as a part of an interview and neither initiating any complaint before being interviewed nor
pursuing her own complaint after the interview) was passive and therefore insufficient to qualify as legally
protected opposition. The trial court rejected Crawford’s participation clause claim based on earlier Sixth
Circuit decisions that held that participation in an employer’s internal investigation is protected only where the
investigation is conducted pursuant to a pending EEOC investigation of a charge of discrimination.

The Sixth Circuit affirmed the trial court’s holdings, and Crawford sought Supreme Court review. The Supreme
Court agreed to hear the case because the Sixth Circuit’s decision conflicted with the decisions of other federal
appellate courts, particularly with respect to the “opposition clause.”

Supreme Court’s Ruling in Crawford Clarifies the Scope of Title VIl Retaliation Rights

The Court overturned the Sixth Circuit’s decision, basing its decision solely on its review and analysis of Title
VII’s opposition clause and choosing not to reach the question of whether Crawford’s statements made during
the internal investigation amounted to protected conduct under the statute’s participation clause. The Supreme
Court rejected the lower courts’ narrow interpretation of the opposition clause, holding that Crawford’s
statements made during Metro’s internal investigation of another employee’s sexual harassment complaint were
protected under Title VII’s opposition clause.

In reaching this conclusion, the Court held that the term “oppose” bears its “ordinary meaning.” That is, the
term means “to resist or antagonize...; to contend against; to confront; resist; withstand.” According to the
Court, “[t]he statement Crawford says she gave to [the human resources officer] is...covered by the opposition
clause, as an ostensibly disapproving account of sexually obnoxious behavior toward her by a fellow employee,
an answer she says antagonized her employer to the point of sacking her on a false pretense.” In his concurring
opinion, Justice Alito underscored his understanding that “the Court’s holding does not and should not extend
beyond employees who testify in internal investigations or engage in analogous purposive conduct.” Justice Alito
also observed that “it is questionable whether silent opposition is covered by the opposition clause.”

The Court rejected Metro’s argument that employers will be less likely to raise questions about possible
discrimination during internal investigations if a retaliation claim can be made so easily. The Court found this
argument “unconvincing,” noting that employers already have “a strong inducement to ferret out and put a stop
to any discriminatory activity in their operations as a way to break the circuit of imputed liability.”
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The Supreme Court’s decision may have created uncertainty concerning a different aspect of opposition clause
claims. Before Crawford, several courts had concluded that an employee’s opposition is only protected under
Title VII if a reasonable person would have believed that the conduct about which the employee complained was
unlawful. See, e.g., Clover v. Total Syst. Servs., Inc., 176 F.3d 1346 (11th Cir. 1999) (internal complaint that
older boss was engaging in flirtatious behavior with 17-year-old subordinate not protected activity, because
reasonable person would not believe such flirtation was unlawful). The Supreme Court in Crawford did not
directly address this issue. In a footnote, however, it characterized the alleged harasser’s conduct, as revealed
by Crawford during the internal investigation, as “gross clowning.” This footnote arguably leaves open the
possibility that opposition to conduct similar to that reported by Crawford would be sufficient to meet the
reasonable person standard under Clover and similar cases. Thus, it would not be surprising if plaintiffs in future
cases will cite Crawford to argue that opposition is protected even where the reasonable person standard is not
met or to argue that relatively innocuous conduct is sufficient to meet that standard.

The Bottom Line for Employers

The Crawford decision clarifies the scope of retaliation claims under the opposition clause, and expands that
scope in the Sixth Circuit and those other circuits where active opposition previously had been required. Now all
federal courts must apply the Court’s expansive interpretation of Title VII retaliation rights as set forth in
Crawford.

As a result of Crawford, employers must take even greater care in recognizing, investigating, and documenting
discrimination complaints. Employers also must be even more diligent in ensuring that terminations and other
adverse employment decisions are based on legitimate, nondiscriminatory and non-retaliatory reasons, and that
such decisions are properly documented. In cases where an employer is contemplating disciplining an employee
who has disclosed alleged discrimination or harassment, it is well-advised to delegate the discipline decision to
someone who has no knowledge of the disclosure of alleged discrimination or harassment. In so doing, the
employer can better establish that the decision was free from any possible retaliatory motive because the
decision-maker was unaware of any protected conduct.

Finally, while Crawford was decided under Title VII, given the close parallels between Title VII and other federal

and state discrimination statutes, employers should assume that its rationale also applies to claims under those
other statutes.

This GT Alert was prepared by Natasha Wilson and Shane Munoz. Questions about this Alert can be directed to:

¢ Natasha Wilson — 678.553.2182 (wilsonn@gtlaw.com)
¢ Shane Munoz — 813.318.5728 (munozs@gtlaw.com)
e Or any member of the Labor & Employment Group listed on the next page

GREENBERG TRAURIG, LLP = ATTORNEYS AT LAW = WWW.GTLAW.COM -3


http://www.gtlaw.com/People/ShaneTMunoz
http://www.gtlaw.com/People/NatashaLWilson
mailto: wilsonn@gtlaw.com
mailto: munozs@gtlaw.com
http://www.gtlaw.com/Experience/Practices/LaborEmployment

GreenbergTraurig

Albany
518.689.1400

Amsterdam
+ 31 20 301 7300
Dennis Veldhuizen

Atlanta
678.553.2100

Ernest LaMont Greer
David Long-Daniels
Amanda Thompson
Natasha L. Wilson
Todd D. Wozniak

Boston
617.310.6000
Joseph W. Ambash
Terence P. McCourt
Paul Murphy

Chicago
312.456.8400

Ruth A. Bahe-Jachna
Paul T. Fox

Michael D. Karpeles
Matthew Prewitt

Dallas
214.665.3600
Hugh E. Hackney

Delaware
302.661.7000

Denver
303.572.6500
Naomi G. Beer
Jeannette M. Brook
Brian L. Duffy

Fort Lauderdale
954.765.0500
William R. Clayton
Paul B. Ranis
Caran Rothchild
Michele L. Stocker

Houston
713.374.3500
L. Bradley Hancock

Las Vegas
702.792.3773

Los Angeles
310.586.7700
Michelle Lee Flores
Diana P. Scott
Gregory P. Wong

Miami
305.579.0500
Joseph Z. Fleming
Julissa Rodriguez

Ronald M. Rosengarten

New Jersey
973.360.7900
Eric B. Sigda

New York
212.801.9200
Jerrold F. Goldberg
Jonathan Israel
Eric B. Sigda
Jonathan Sulds

Labor & Employment Alert

Orange County
714.708.6500
Richard Hikida

Orlando
407.420.1000
Dawn Giebler-Miller

Palm Beach County North
561.650.7900

Bridget A. Berry

Mark F. Bideau

Lorie M. Gleim

Palm Beach County South
561.955.7600
Stephen A. Mendelsohn

Philadelphia
215.988.7800
Robert M. Goldich

Phoenix
602.445.8000

Mary E. Bruno

John Alan Doran
John F. Lomax, Jr.
Daniel B. Pasternak
Lawrence Rosenfeld

Sacramento
916.442.1111
Lisa L. Halko
Carol Livingston
James Nelson

Shanghai
+86 21 6391 6633

FEBRUARY 2009

Silicon Valley
650.328.8500
William J. Goines
Magan P. Ray

Tallahassee
850.222.6891
Lorence Bielby

Tampa
813.318.5700
Cynthia May
Richard C. McCrea
Shane T. Munoz
Peter Zinober

Tokyo
+81 3 4550 1891

Tysons Corner
703.749.1300
Craig A. Etter
John Scalia

Washington, D.C.
202.331.3100
Maria E. Hallas

White Plains
914.286.2900

Zurich
+ 41 44 224 22 44

This Greenberg Traurig Alert is issued for informational purposes only and is not intended to be construed or used as general legal advice. The content is known
to be accurate/current as of the date of distribution; subsequent changes to legislation, regulations, policies, etc., mentioned herein are not reflected. Please
contact the author(s) or your Greenberg Traurig contact if you have questions regarding the currency of this information. The hiring of a lawyer is an important
decision. Before you decide, ask for written information about the lawyer’s legal qualifications and experience. Greenberg Traurig is a trade name of
Greenberg Traurig, LLP and Greenberg Traurig, P.A. ©2009 Greenberg Traurig, LLP. All rights reserved.

GREENBERG TRAURIG, LLP = ATTORNEYS AT LAW = WWW.GTLAW.COM



