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Supreme Court Permits Title VII Third
Party Reprisal Claims

On January 24, 2011, in Thompson v. North American Stainless, LP, the Supreme
Court determined that an employee may state a claim for retaliation under Title VII
of the Civil Rights Act even if that employee had not directly engaged in a
protected activity. Authored by Justice Scalia, the unanimous decision notes that
Title VII’s anti-retaliation language provision is broadly worded and “offers no
textual basis for making an exception to it for third-party reprisals. . . .” The
decision promises to further confound employers and courts, alike, as it opens the
door to a potentially broad array of new legal claims.

The Facts Underlying Thompson

The suit was brought by Eric Thompson, who along with his fiancée Miriam
Regalado, had worked for North American Stainless. Three weeks after Regalado
filed a charge with the Equal Employment Opportunity Commission (EEOC), alleging
that she was discriminated against because of her gender, Thompson’s employment
was terminated. Even though Thompson had not taken part in any protected
activity, he claimed his termination was in retaliation for Regalado’s having filed a
charge with the EEOC, and filed his own charge with the EEOC. North American
Stainless denied the termination was based on anything other than performance,
but the EEOC found reasonable cause to determine that the termination violated
Title VII.

Thompson sued North American Stainless in the U. S. District Court for the Eastern
District of Kentucky, alleging a violation of § 704(a) of Title VII. That provision
reads:

It shall be an unlawful employment practice for an employer to
discriminate against any of his employees or applicants . . .
because he has opposed any practice made an unlawful
employment practice by this subchapter, or because he has made
a charge, testified, assisted, or participated in any manner in an
investigation, proceeding, or hearing under this subchapter.

North American Stainless challenged Thompson's right to sue, claiming that he
lacked standing because he was not a “person aggrieved” by a Title VII violation.
The District Court agreed, finding that because Thompson had not engaged in
statutorily protected conduct he could not satisfy the standing requirement. The
Sixth Circuit Court of Appeals, in an en banc decision, affirmed, holding that
Thompson’s lack of participation in any protected activity precluded him from the
class of persons for which protection was intended by Title VII.
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The United States Supreme Court granted certiorari, certifying the following questions:

1) whether section 704(a) forbids an employer from retaliating for such activity by inflicting reprisals on a third
party closely associated with the employee, such as a spouse, family member, or fiancé;
2) if so, whether that prohibition may be enforced in a civil action brought by the third-party victim.

The Supreme Court’s Ruling

The Supreme Court quickly decided that §704(a) forbids an employer from retaliating for protected activity by
reprisals on third parties. The Court relied on its previous ruling in Burlington N. & S. F. R. Co. v. White, 548
U. S. 53 (2006) and reiterated its prior conclusion that § 704 prohibits a wide range of employer action, including
any that “well might have dissuaded a reasonable worker from making or supporting a charge of discrimination.”
Thompson, quoting Burlington, 548 U.S. at 68. The Court found it “obvious that a reasonable worker might be
dissuaded from engaging in protected activity if she knew that her fiancé would be fired.”

The Court acknowledged the force of North American Stainless’s argument that line-drawing would be difficult,
as an employer may not know how close the relationship between a complaining worker and a coworker might
be. However, the Court held that such difficulty could not justify a rule that third party reprisals could not
violate Title VII. The Court declined to set forth a specific degree of relationship that would fall within the
prohibition, stating only that it expected “that firing a close family member will almost always meet the
Burlington standard, and inflicting a milder reprisal on a mere acquaintance will almost never do so.”

The Court was more troubled by the issue of the third party enforcing the prohibition through a civil action.
Previously, the Court had suggested that Title VII’s standing requirement that a person be aggrieved by violation
of its protections could be satisfied by any person who suffered an injury in fact that is remediable by a court,
i.e., Article Ill standing. However, the Court recognized that applying such a broad standard could lead to absurd
extremes, such as a shareholder suing a company because the discriminatory termination of a valuable employee
may affect the value of the company’s stock. But the Court also rejected that narrow construction proposed by
North American Stainless, which would limit standing to those engaged in the protected activity.

Instead, the Court, citing case law interpreting the Administrative Procedure Act, held that the question is
whether the plaintiff is a person who falls within the “zone of interests” sought to be protected by the statutory
provision. Thompson, as an employee of North American Stainless, was within the zone of interests sought to be
protected by Title VII, particularly since, assuming his allegations are true, he was not an accidental victim of
the retaliation, but instead, “injuring him was the employer’s intended means of harming Regalado.”

Justice Ginsberg filed a concurring opinion, joined by Justice Breyer, in which she noted that the Court’s ruling

was consistent with the EEOC’s longstanding interpretation of the anti-retaliation provision, which should be
entitled to deference. Justice Kagan took no part in the decision.

GREENBERG TRAURIG, LLP = ATTORNEYS AT LAW = WWW.GTLAW.COM



GreenbergTraurig Labor & Employment

JANUARY 2011

Thompson’s implications for employers

The Supreme Court’s ruling means that employers should exercise caution if contemplating an adverse
employment action against a family member or significant other of a person who has engaged in protected
activity. Where relationships are common knowledge or otherwise known, particular consideration should be
given to adverse actions made for legitimate non-discriminatory and non-retaliatory reasons. Policies that either
prohibit, or require disclosure of, relationships between co-workers may be appropriate to ensure the
employment decisions are made with full awareness of relevant facts.

As always when faced with the prospect of taking adverse action against an employee, conform to your own
employee policies and to applicable state and federal laws. The safest route is to maintain consistent
documentation of all employee decisions, including employee performance, promotion and discipline. Such
documentation is important not only for the sake of establishing the basis for actions taken, but also to establish
consistency of treatment of similarly situated employees.

This GT Alert was prepared by Tami_D. Cowden. Questions about this information can be directed to Ms.
Cowden at 702.938.6874 (cowdent@gtlaw.com) or to any member of Greenberg Traurig’s Labor & Employment
Group listed on the next page.

For more insight into labor and employment issues, please visit GT’s
LE Blog at http://www.gtleblog.com/.
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