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FERC Investigates Alleged Market Manipulation
and Imposes Major Civil Penalties

On April 5, 2012, following recent enforcement actions concerning other energy
market participants, the Federal Energy Regulatory Commission (“FERC” or
“Commission”) issued a notice of a formal, non-public enforcement proceeding
initiated by the Commission’s Office of Enforcement (“Enforcement Staff”) against
a major financial institution and four of its traders alleging market manipulation in
energy markets subject to the Commission’s jurisdiction.

FERC Enforcement Staff has preliminarily concluded that the financial institution
and the four traders each violated the Commission’s rules prohibiting market
manipulation by engaging in a coordinated scheme of trading certain physically
settled electricity products in an effort to benefit the financial institution’s
financially-settled swap positions on the Intercontinental Exchange (“ICE”). In
particular, Enforcement Staff alleges that the financial institution and the four
traders traded day-ahead fixed-price physical electricity at certain locations in the
Western U.S. to benefit the financial institution’s ICE fixed-for-floating financial
swap positions in those markets. Enforcement Staff alleges that the financial
institution accumulated substantial physical positions in the opposite direction of its
financial swap positions and that it flattened those physical positions in the next-
day fixed-price physical markets to manipulate the ICE daily index settlement in a
direction to benefit its own positions (i.e., upward if receiving the floating price in
the swap and downward if paying the floating price). The alleged market
manipulation took place several years ago — in 2007 and 2008.

The Commission’s notice sets forth Enforcement Staff’s preliminary findings. The
Commission issues such a preliminary notice in an effort to provide the public with
notice of, and information about, enforcement activities and to increase the
transparency of Enforcement Staff’s nonpublic investigations.

The Commission issued the foregoing notice of Enforcement Staff’s preliminary
findings less than a month after announcing a major settlement in a separate
matter involving Constellation Energy Commodities Group Inc. (“Constellation”).
Under the settlement, Constellation expressly did not concede to any claimed
wrongdoing. However, Constellation agreed to pay a total of $245 million that
ended Enforcement Staff’s investigation of claims alleging that Constellation
engaged in market manipulation in the day-ahead physical power markets in New
York and neighboring regional energy markets. Pursuant to the terms of the
settlement, Constellation agreed to pay $135 million in civil penalties and to
disgorge $110 million in unjust profits, representing the largest enforcement
penalty since the expansion of FERC’s enforcement authority in 2005.


http://www.law360.com/companies/constellation-energy-group-inc
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FERC Chairman Jon Wellinghoff recently referenced the Constellation settlement in advocating for internal
compliance programs:

Compliance, not penalties, remains my primary goal. To that end, the [Settlement] is
instructive regarding the characteristics of a robust compliance program. Now based on that
agreement, Constellation will institute a policy and process to monitor profit and loss
concentrations in virtual transactions and physical schedules of electric energy and to review
and document the purpose of virtual transactions.

According to Chairman Wellinghoff, energy companies’ "senior management has an obligation to proactively
monitor for market manipulation and to pursue concerns once brought to their attention.” Chairman Wellinghoff
further noted that the Commission intends to “be vigorous in using its anti-manipulation authority to protect
consumers.”

The Commission also recently issued a Notice of Enforcement’s preliminary findings that Deutsche Bank Energy
Trading, LLC (“DBET”) has allegedly violated the Commission’s market manipulation rules by scheduling and
trading energy in the California market to benefit its Congestion Revenue Rights positions, which are financially
settled rights associated with transmission congestion. Enforcement Staff also alleges that DBET violated the
Commission’s rules by creating schedules in which no power flowed.

In light of the scope, breadth and number of recent Commission enforcement actions, energy market
participants, including companies that trade electricity and/or natural gas, should take a hard look at their
current internal compliance procedures. Specifically, companies should determine whether they have sufficient
protections in place to monitor trading activity, to provide compliance training to key personnel, and to address
allegations of market manipulation should it become the subject of Enforcement Staff inquiries. This has become
all the more important in light of the risk management verification procedures that are now required pursuant to
the implementation of new FERC rules governing risk management and credit reforms in the wholesale
electricity markets. In addition, the fact that Enforcement Staff is announcing its investigation of events that
arose in some cases over five years in the past suggests that well-documented compliance programs, training and
monitoring programs may provide important protections to companies for years to come.
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This GT Alert was prepared by Ken Minesinger, Doreen Saia and Rob Lamkin. GT’s Energy Practice Group has
significant experience in FERC Enforcement matters. Questions about this information can be directed to:

Ken Minesinger | 202.530.8572 | minesingerk@gtlaw.com
Doreen Saia | 518.689.1430 | saiad@gtlaw.com

Rob Lamkin | 202.331.3139 | lamkinr@gtlaw.com

Any member of Greenberg Traurig’s Global Energy & Infrastructure Practice
Or your Greenberg Traurig attorney

Albany
518.689.1400

Amsterdam
+ 3120 301 7300

Atlanta
678.553.2100

Austin
512.320.7200

Boston
617.310.6000

Chicago
312.456.8400

Dallas
214.665.3600

Delaware
302.661.7000

Denver
303.572.6500

Fort Lauderdale
954.765.0500

Houston
713.374.3500

Las Vegas
702.792.3773

London*

+44 (0)203 349 8700

Los Angeles
310.586.7700

Mexico City+
+52 55 5029.0000

Miami
305.579.0500

New Jersey
973.360.7900

New York
212.801.9200

Orange County
949.732.6500

Orlando
407.420.1000

Palm Beach County N.

561.650.7900

Palm Beach County S.

561.955.7600

Philadelphia
215.988.7800

Phoenix
602.445.8000

Sacramento
916.442.1111

San Francisco
415.655.1300

Shanghai
+86 21 6391 6633

Silicon Valley
650.328.8500

Tallahassee
850.222.6891

Tampa
813.318.5700

Tel Aviv*
+972 3 636.6000

Tysons Corner
703.749.1300

Washington, D.C.
202.331.3100

White Plains
914.286.2900

This Greenberg Traurig Alert is issued for informational purposes only and is not intended to be construed or used as general legal advice.
Please contact the author(s) or your Greenberg Traurig contact if you have questions regarding the currency of this information. The hiring
of a lawyer is an important decision. Before you decide, ask for written information about the lawyer’s legal qualifications and experience.
Greenberg Traurig is a service mark and trade name of Greenberg Traurig, LLP and Greenberg Traurig, P.A. ©2012 Greenberg Traurig, LLP.
All rights reserved. *Operates as Greenberg Traurig Maher LLP. **Greenberg Traurig is not responsible for any legal or other services
rendered by attorneys employed by the strategic alliance firm. +Greenberg Traurig’s Mexico City office is operated by Greenberg Traurig,
S.C., an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. “Greenberg Traurig's Tel Aviv office will be a branch of Greenberg
Traurig, P.A., Florida, USA.


http://www.gtlaw.com/People/KennethMMinesinger
mailto:minesingerk@gtlaw.com
http://www.gtlaw.com/People/DoreenUSaia
mailto:saiad@gtlaw.com
http://www.gtlaw.com/People/LamkinRobertM
mailto:lamkinr@gtlaw.com
http://www.gtlaw.com/Experience/Practices/GlobalEnergyInfrastructure
http://www.gtlaw.com/

