
1

AUGUST 2012

GREENBERG TRAURIG, LLP  ATTORNEYS AT LAW  WWW.GTLAW.COM

Class Action Litigation

ALBANY

AMSTERDAM

ATLANTA

AUSTIN

BOSTON

CHICAGO

DALLAS

DELAWARE

DENVER

FORT LAUDERDALE

HOUSTON

LAS VEGAS

LONDON*

LOS ANGELES

MEXICO CITY+

MIAMI

NEW JERSEY

NEW YORK

ORANGE COUNTY

ORLANDO

PALM BEACH COUNTY

PHILADELPHIA

PHOENIX

SACRAMENTO

SAN FRANCISCO

SHANGHAI

SILICON VALLEY

TALLAHASSEE

TAMPA

TEL AVIV^

TYSONS CORNER

WARSAW~

WASHINGTON, D.C.

WHITE PLAINS

Strategic Alliances with
Independent Law Firms**

MILAN

ROME

California Appellate Court Holds that
FAA Preempts CLRA Prohibition Against
Class Action Waivers

Recently, the California Court of Appeal (Fourth Appellate District, Division Three)

in Caron v. Mercedes-Benz Financial Services USA LLC (filed June 29, 2012,

published July 30, 2012) held that the Federal Arbitration Act (“FAA”) preempts the

California Consumer Legal Remedy Act (“CLRA”) prohibition against class action

waivers (Cal. Civ. Code section 1751) in arbitration agreements. The Court of

Appeal relied on the United States Supreme Court’s decision in AT&T Mobility v.

Concepcion, --- U.S. ----, 131 S. Ct. 1740 (2011), in reversing the Superior Court,

which found itself bound by an earlier California Court of Appeal decision reaching

the opposite conclusion in Fisher v. DCH Temecula Imports LLC, 187 Cal. App. 4th

601 (2010). The Caron opinion, thus, creates a split in authority with Fisher that

may warrant later resolution by the California Supreme Court.

The Arbitration Agreement

In addition to a class action waiver (set forth in three places within the agreement),

the arbitration agreement at issue in Caron provided that the FAA would govern any

arbitration under the parties’ arbitration clause. The arbitration agreement also

included a severability provision that required enforcement of the remainder of the

arbitration agreement in the event that any part thereof was found unenforceable,

unless the class action waiver were found to be unenforceable, in which case the

entire arbitration agreement would be deemed unenforceable.

The FAA Preempts the CLRA’s Anti-Waiver Rule

Reviewing the issue of preemption de novo, the Court of Appeal set forth the

governing principles regarding FAA preemption.

 The FAA codifies a “liberal federal policy favoring arbitration agreements”

(quoting Perry v. Thomas, 482 U.S. 483, 489 (1987));

 “That national policy . . . ‘appli[es] in state as well as federal courts’ and

‘foreclose[s] state legislative attempts to undercut the enforceability of

arbitration agreements’” (quoting Preston v. Ferrer, 552 U.S. 346, 353 (2008);

 “The ‘principle purpose’ of the FAA is to ‘ensur[e] that private arbitration

agreements are enforced according to their terms’” (quoting Concepcion, 131 S.

Ct. at 1748);

 “The FAA’s displacement of conflicting state law is ‘now well-established,’ …

and has been repeatedly reaffirmed …” (quoting Preston, 552 U.S. at 353);

 The FAA preempts “‘state-law rules that stand as an obstacle to the

accomplishment of the FAA’s objective[]’ of enforcing agreements according to

their specific terms” (quoting Concepcion, 131 S. Ct. at 1748)
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After discussing the rationale set forth in Concepcion for its conclusion that the FAA preempted California’s

Discover Bank rule (holding that class action waivers in arbitration agreements were unconscionable), the Court

of Appeal found that “[n]o meaningful difference exists between the CLRA’s class action [waiver] prohibition and

the Discover Bank rule. Both are state-law rules that prevent enforcement of an arbitration agreement according

to its terms.” The Court of Appeal noted that the Fisher court did not have the opportunity to apply the

reasoning of the later-decided Concepcion case to its case and thus had impermissibly “applied the CLRA’s anti-

waiver provision in a manner that discriminates against arbitration.” It also rejected plaintiff’s argument that

requiring her to arbitrate her claims would prevent her from vindicating her substantive rights under the CLRA,

finding that “[p]reventing Caron from obtaining relief on behalf of other consumers or the general public does

not prevent Caron from vindicating her rights under the CLRA based on the injuries she suffered” and that

“[t]here is nothing inherently improper about requiring a party to arbitrate on an individual basis if the party

agreed to that procedure.” The Court of Appeal remanded the case to the trial court for consideration of

plaintiff’s other unconscionability arguments, which the trial court found mooted by its holding that the CLRA

anti-waiver provision precluded arbitration of plaintiff’s claims.

____
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