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Dutch Supreme Court: Redeemable Preference Shares 
Covered by the Dutch Participation Exemption 
The Dutch Supreme Court recently concluded that Australian Redeemable Preference Shares (RPS) 
should be regarded as equity for the purposes of the Dutch participation exemption. 

Facts 

A private limited liability company (BV) incorporated under Dutch law held RPS in an Australian 
subsidiary. The Australian company in turn held RPS in another Australian company. The consideration 
paid under the RPS qualifies as a tax deductible interest expense in Australia. In parallel, the received 
consideration is considered taxable interest income under Australian law. The BV took the position that 
the RPS qualified as equity for Dutch tax purposes and therefore the connected income received should 
be exempted from Dutch corporate income tax under the participation exemption. 

Some of the key RPS characteristics were as follows: 

> The RPS can be redeemed after 10 years (if all conditions under Australian law have been 
complied with); 

> The RPS bears an annual cumulative remuneration (started with eight percent and could increase 
up to 12 percent); 

> The issuance of the RPS can – based on economic terms – be in line with entering into a 
(subordinated) loan; and 

> Under Dutch and Australian accounting principles, the RPS are considered to be debt. 

What Did the Dutch Supreme Court Rule? 

The lower court decided that RPS’ are similar to cumulative preference shares, which are equity under 
Dutch law and hence the participation exemption should apply. The Dutch Supreme Court based itself 
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initially on the corporate law qualification of the form of the RPS. In case the RPS could be considered 
debt from a Dutch corporate law point of view, it would have been possible to reclassify such debt to 
equity for Dutch tax purposes. 

Based on its prior case law on comparable matters, the Supreme Court came, however, to the same 
conclusion as the lower court, i.e., that the RPS classifies as equity. Irrespective of the key RPS conditions 
as explained above, the Supreme Court ruled that it is not possible for a capital injection that qualifies as 
equity under Dutch corporate law to be reclassified for Dutch tax purposes into debt. After all, the 
application of the Dutch participation exemption does not depend on whether or not the relevant 
consideration paid by the (foreign-based) participation is tax deductible in its home country.  

Conclusion 

Based on this recent case law, when structured comparably as in the case ruled upon by the Dutch 
Supreme Court, RPS should be considered as equity under Dutch corporate law and consequently for 
Dutch tax purposes as well. As a result, the consideration received under the RPS qualifies as a dividend 
and, if the interest held in the participation is sufficient (over-simplified: an equity interest of at least 5%), 
it will be exempt under the participation exemption for Dutch corporate income tax purposes. Due to 
possible classification differences between the Netherlands and the source country (in this case, 
Australia), this may mean that the RPS consideration is tax deductible in the source country, while the 
consideration in the Netherlands remains untaxed.  

This GT Alert was prepared by Thomas van der Vliet and Job Leusink. Questions about this information 
can be directed to:  
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