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U.S. Prosecutions of Foreign Financial Institutions Create 
Extreme Risk of Disclosure for Offshore Account Holders 
and Prospects of Multiple 50 Percent FBAR Penalties 
 

As shown by recent headlines, the pressure is mounting on individuals who have yet to come into 
compliance with their reporting obligations concerning undisclosed offshore accounts. Taxpayers who 
are not in compliance may soon find themselves facing significant civil penalties and possibly criminal 
prosecution. The steady momentum by the U.S. government to achieve high profile prosecutions of 
foreign financial institutions is opening the door to the government’s obtaining a wealth of new 
information on U.S. taxpayers holding offshore accounts and using that data to enforce tax compliance.  

At a news conference announcing the recent plea agreement with a bank regarding U.S. taxpayers hiding 
money abroad, Assistant U.S. Attorney General Kathryn Keneally stated that the U.S. is “obtaining 
information that is enabling us to follow the funds to other Swiss banks or to banks in other tax haven 
and bank secrecy countries.” It is likely that the Internal Revenue Service (IRS) and Department of Justice 
(DOJ) will acquire detailed information on customer accounts, as well as intelligence about operations 
and practices of other banks. 

Indeed, the U.S. government has taken enforcement actions against taxpayers with accounts all over the 
world, including India, Israel, Luxembourg, the Cayman Islands and several other Caribbean countries. IRS 
Commissioner John Koskinen stated that “pursuing international tax evasion is a priority area for IRS 
criminal investigation, and we will continue to follow the money here in the United States and around the 
world.” 

As part of its specific focus on Swiss facilitation of bank secrecy, the DOJ initiated a program last fall 
allowing financial institutions in Switzerland to voluntarily come forward with evidence of their past 
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noncompliance in order to avoid criminal prosecution and receive reduced civil penalties (see GT Alert). 
Various media outlets have reported that more than 100 Swiss banks are currently participating in that 
program. Banks entering into the program have already begun contacting their U.S. customers to inform 
them that their account information will be turned over to the U.S. government and to seek proof of 
their U.S. tax compliance. 

What this means for U.S. taxpayers who have not yet come into compliance is that the IRS and DOJ will 
eventually uncover holdouts and use the harsh force of law to make examples of them. The IRS has 
offered a special offshore voluntary disclosure program since 2009 that allows individuals with untaxed 
income or unreported accounts to come into compliance without fear of criminal prosecution and at 
reduced civil penalties (see GT Alert). Taxpayers participating in the offshore voluntary disclosure 
program agree to file amended tax returns and Foreign Bank Account Reports (FBAR) for an eight-year 
period reporting the undisclosed foreign accounts and all income generated from the accounts, to pay all 
of the reported tax and interest due in addition, generally, to a 20 percent accuracy-related penalty, and 
to pay a one-time 27.5 percent offshore penalty based on the highest balance in the undisclosed foreign 
accounts/assets in lieu of any FBAR penalties.  A U.S. person that fails to timely report an interest in a 
foreign financial account on an FBAR can be subject to a penalty equal to 50 percent of the value of the 
assets in the unreported accounts for each year that the taxpayer willfully failed to file the FBAR.  In the 
past, the IRS seemed to be asserting a one-time 50 percent penalty against taxpayers outside the 
voluntary disclosure program, similar to what taxpayers that pled guilty to criminally failing to file FBARs 
had been receiving.  However, the IRS has been aggressively asserting multiple 50 percent penalties 
where it deems it is applicable and this practice was recently validated in the case of U.S. v. Zwerner, S.D. 
Fla., No. 1:13-cv-22082, 5/28/14.  In Zwerner, the taxpayer was found to have willfully failed to file FBARS 
for three out of the four years asserted by the government.  The government’s victory in Zwerner may 
mean taxpayers with undisclosed foreign accounts will face multiple 50 percent willful FBAR penalties if 
they do not make a voluntary disclosure to report their foreign accounts. 

Although the IRS has to date said that its offshore disclosure program is open ended, the program can be 
terminated by the IRS at any time. IRS Commissioner Koskinen recently warned “Our message is [that] 
uneasy lies the head that doesn’t take advantage of the offshore voluntary disclosure program.” 

Taxpayers who have resisted entering the offshore voluntary disclosure program should consider the 
costs, both criminal and civil, of failing to come into compliance. At this point, the IRS and DOJ generally 
presume that any individual with undisclosed accounts is engaged in willful tax evasion and will seek 
appropriately severe sanctions. Moreover, changes appear to be coming to the offshore disclosure 
program; it is conceivable that the program may be eliminated entirely. The time to act is now. 

This GT Alert was prepared by Scott E. Fink, Barbara T. Kaplan and Jeremiah Coder‡. Questions about 
this information can be directed to the following members of the Tax Audit and Litigation Group:  

 
 Scott E. Fink | +1 212.801.6955 | finks@gtlaw.com 

 Barbara T. Kaplan | +1 212.801.9250 | kaplanb@gtlaw.com  

 Jeremiah Coder | +1 415.655.1278 |  coderj@gtlaw.com  

 G. Michelle Ferreira | +1 415.655.1305 | ferreiram@gtlaw.com  

 Courtney Hopley | +1 415.655.1314 | hopleyc@gtlaw.com  

http://www.gtlaw.com/News-Events/Publications/Alerts/174133/DOJ-Program-for-Swiss-Banks-Can-Mean-Trouble-for-US-Taxpayers-with-Undisclosed-Offshore-Accounts
http://www.gtlaw.com/News-Events/Publications/Alerts/115015/IRS-Announces-a-Reduced-Penalty-Structure-for-Voluntary-Disclosure-Requests-Involving-Offshore-Accounts
http://www.gtlaw.com/Experience/Practices/Tax
http://www.gtlaw.com/People/Scott-E-Fink
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http://www.gtlaw.com/People/Jeremiah-Coder
mailto:coderj@gtlaw.com
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 Bradley R. Marsh | +1 415.655.1252 | marshb@gtlaw.com  

 Richard M. Petkun | +1 303.572.6518 | petkunr@gtlaw.com 

 Charles Simmons | +1 813.318.5747 | simmonsc@gtlaw.com 

 Or your Greenberg Traurig attorney 

‡ Not admitted to the practice of law in the State of California.  

 

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we inform you that any 
U.S. federal tax advice contained in this communication (including any attachments), unless otherwise specifically stated, was not 
intended or written to be used, and cannot be used, for the purpose of (1) avoiding penalties under the Internal Revenue Code or 
(2) promoting, marketing or recommending to another party any matters addressed herein. 

This Greenberg Traurig Alert is issued for informational purposes only and is not intended to be construed or used as general legal 
advice nor as a solicitation of any type. Please contact the author(s) or your Greenberg Traurig contact if you have questions 
regarding the currency of this information. The hiring of a lawyer is an important decision. Before you decide, ask for written 
information about the lawyer’s legal qualifications and experience. Greenberg Traurig is a service mark and trade name of 
Greenberg Traurig, LLP and Greenberg Traurig, P.A. *Operates as Greenberg Traurig Maher LLP. **Greenberg Traurig is not 
responsible for any legal or other services rendered by attorneys employed by the strategic alliance firms. +Greenberg Traurig’s 
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affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. Certain partners in Greenberg Traurig Grzesiak sp.k. are also 
shareholders in Greenberg Traurig, P.A. Images in this advertisement do not depict Greenberg Traurig attorneys, clients, staff or 
facilities. No aspect of this advertisement has been approved by the Supreme Court of New Jersey. ©2014 Greenberg Traurig, LLP. 
All rights reserved. 
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