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Ninth Circuit Clarifies Preclusive Effect of Private Class
Action Settlement on Attorney General Enforcement
Action

A recent decision by the Ninth Circuit may make it more difficult to settle class action lawsuits where
there is a potential for parallel government enforcement action.

In California v. IntelliGender, LLC, No. 13-56806, 2014 WL 5786718, at *1 (9th Cir. Nov. 7, 2014), the Ninth
Circuit specifically addressed the State’s right to pursue a state court lawsuit against a company that had
settled a nationwide class action involving the same basic claims, though seeking broader relief than that
afforded in the settlement. The private class settlement involved restitution payments to the settlement
class and was approved by the federal court. As part of the approval process, the defendant provided
notice of the proposed settlement to appropriate state and federal officials as required under the Class
Action Fairness Act (CAFA). The State did not object to the settlement, but later sued the company in
state court seeking civil remedies, injunctive relief and restitution. The defendant asked the federal court
to enjoin the state lawsuit under the Anti-Injunction Act, 28 U.S.C. §2283, and that motion was denied.

On appeal, the Ninth Circuit engaged in a detailed analysis of the text and case law arising under the Anti-
Injunction Act, concluding that the State’s claims for civil penalties and injunctive relief were not barred
because they did not involve “identical parties or privies.” The Ninth Circuit, however, ruled that the
State could not seek restitution on behalf of class members who already had settled their restitution
claims, finding that allowing that relief would provide for a double recovery and would interfere with the
federal court’s enforcement and administration of the class action settlement. “When a government
entity sues for the same relief that ‘plaintiff [has] already pursued then the requisite closeness of
interests for privity is present.”” IntelliGender, 2014 WL 5786718, at *7 (quoting Leon v. IDX Systems Corp,
464 F.3d 951, 962 (9th Cir. 2006)).
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This case is significant and has potentially positive and negative implications for businesses settling CAFA
class actions. On the one hand, it is a positive development in the law given that governmental entities
lose the ability to double dip and seek the same form of recovery provided in a class settlement where, as
here, they do not successfully object to the settlement. Of course, the negative corollary is that
governmental entities are likely to watch these settlements more closely and may appear more
frequently in the settlement approval process, perhaps even seeking some additional compensation for
the class or as attorney’s fees for “improving” upon class settlements.

This GT Alert was prepared by Robert J. Herrington and Jeff E. Scott. Questions about this information
can be directed to:

> Robert J. Herrington | +1 310.586.7816 | herringtonr@gtlaw.com

> Jeff E. Scott | +1 310.586.7715 | scottj@gtlaw.com

> Oryour Greenberg Traurig attorney

Albany
+1518.689.1400

Amsterdam
+31(0) 20 301 7300

Atlanta
+1678.553.2100

Austin
+1512.320.7200

Boca Raton
+1561.955.7600

Boston
+1617.310.6000

Chicago
+1312.456.8400

Dallas
+1 214.665.3600

Delaware
+1 302.661.7000

Denver
+1 303.572.6500

Fort Lauderdale
+1 954.765.0500

Houston
+1713.374.3500

Las Vegas
+1702.792.3773

London*
+44 (0) 203 349 8700

Los Angeles
+1 310.586.7700

Mexico City+

+52 (1) 55 5029 0000
Miami

+1 305.579.0500

New Jersey
+1 973.360.7900

New York
+1212.801.9200

Northern Virginia
+1 703.749.1300

Orange County
+1949.732.6500

Orlando
+1 407.420.1000

Philadelphia
+1215.988.7800

Phoenix
+1 602.445.8000

Sacramento
+1916.442.1111

San Francisco
+1415.655.1300

Seouleo
+82 (0) 2 369 1000

Shanghai
+86 (21) 6391.6633

Silicon Valley
+1 650.328.8500

Tallahassee
+1 850.222.6891

Tampa
+1 813.318.5700

Tel Avivh
+972 (0) 3 636 6000

Warsaw™
+48 22 690 6100

Washington, D.C.
+1202.331.3100

Westchester County
+1 914.286.2900

West Palm Beach
+1561.650.7900

This Greenberg Traurig Newsletter is issued for informational purposes only and is not intended to be construed or used as
general legal advice nor as a solicitation of any type. Please contact the author(s) or your Greenberg Traurig contact if you have
questions regarding the currency of this information. The hiring of a lawyer is an important decision. Before you decide, ask for
written information about the lawyer’s legal qualifications and experience. Greenberg Traurig is a service mark and trade name
of Greenberg Traurig, LLP and Greenberg Traurig, P.A. *Operates as Greenberg Traurig Maher LLP. **Greenberg Traurig is not
responsible for any legal or other services rendered by attorneys employed by the strategic alliance firms. +Greenberg Traurig’s
Mexico City office is operated by Greenberg Traurig, S.C., an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP.
coQperates as Greenberg Traurig LLP Foreign Legal Consultant Office. ~Greenberg Traurig's Tel Aviv office is a branch of
Greenberg Traurig, P.A., Florida, USA. ~Greenberg Traurig’s Warsaw office is operated by Greenberg Traurig Grzesiak sp.k., an
affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. Certain partners in Greenberg Traurig Grzesiak sp.k. are also
shareholders in Greenberg Traurig, P.A. Images in this advertisement do not depict Greenberg Traurig attorneys, clients, staff or
facilities. No aspect of this advertisement has been approved by the Supreme Court of New Jersey. ©2014 Greenberg Traurig, LLP.
All rights reserved.

GREENBERG TRAURIG, LLP | ATTORNEYS AT LAW | WWW.GTLAW.COM



http://www.gtlaw.com/People/HerringtonRobertJ
mailto:herringtonr@gtlaw.com
http://www.gtlaw.com/People/Jeff-E-Scott
mailto:scottj@gtlaw.com
http://www.gtlaw.com/

