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Sixth Circuit Holds ‘Regular and Predictable On-Site Job
Attendance’ To Be an Essential Job Function, Rejects
Employee’s Demand to Telecommute Four Days a Week

In an important “win” for employers that has potentially widespread implications, the Sixth Circuit Court
of Appeals, sitting en banc, reinstated summary judgment dismissing claims asserted by the Equal
Employment Opportunity Commission (EEOC) that Ford Motor Company failed to accommodate a former
employee’s request under the Americans with Disabilities Act (ADA) to telecommute up to four days per
week. The Court reaffirmed the “general rule that, with few exceptions, ‘an employee who does not
come to work cannot perform any of his job functions, essential or otherwise.”” Notably, the Court
observed: “The [ADA] requires employers to reasonably accommodate their disabled employees; it does
not endow all disabled persons with a job — or job schedule — of their choosing.”

The plaintiff in EEOC v. Ford Motor Company, Jane Harris, worked as a resale steel buyer, a position which
“required teamwork, meetings with suppliers and stampers, and on site ‘availability to participate in face-
to-face interactions,” [which] necessitate[d]... regular and predictable attendance.” The Court stressed
the position was “highly interactive” and required “good, old-fashioned interpersonal skills.”

Harris suffered from irritable bowel syndrome, and as a result “she repeatedly missed work[.]” In 2008,
Harris missed 1.5 days of work per week and in 2009, she was absent more often than she was present.
After Ford refused Harris’s request that she be permitted to telecommute “up to four days per week”
and subsequently terminated her employment for excessive absenteeism, the EEOC brought suit on her
behalf alleging Ford had failed to make a “reasonable accommodation” under the ADA.

Although a divided panel of the Sixth Circuit initially reversed summary judgment for the employer, the
Court, sitting en banc, reinstated summary judgment dismissing the EEOC’s claim. The Court reasoned
that “Harris cannot regularly and predictably attend the workplace — an essential function, and a
prerequisite to other essential functions — even with the past reasonable accommodations of
telecommuting trials and specialized plans to improve her attendance. And Harris’s proposed
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unpredictable, ad hoc telecommuting schedule was not reasonable because it would have removed at
least one essential function of her job [regular job attendance]. [Thus,] Harris is unqualified as a matter of
lawl[.]”

While a significant employer victory, Ford is not a license for employers to disregard their obligation to
engage in the interactive process and entertain potentially similar telecommuting options. Some jobs
may allow for telecommuting. That said, this opinion is particularly instructive because it exhaustively
analyzes nationwide case law and the EEOC’s own regulations respecting an employee’s attendance
responsibilities, including a “sometimes — forgotten guide [ ] support[ing] the general rule: common
sense.”

EEOC v. Ford thus reaffirms that even in today’s fast-paced world of video-conferences and smart phones
with mobile access on a moment’s notice, the general rule remains unchanged: “Regularly attending
work on-site is essential to most jobs, especially the interactive ones[.]”

Key Takeaway: The principle never grows stale: Employers must be diligent in crafting and maintaining
accurate job descriptions (carefully detailing all essential job duties) and performance reviews as Harris’s
job responsibilities and documented performance issues were critical to the Court’s reasoning in Ford.
Employers, while engaging in the interactive process, should also consult their job descriptions and
analyze employees’ individual job responsibilities on a case-by-case basis before determining whether
telecommuting or other accommodations are reasonable under the circumstances.

This GT Alert was prepared by Robert H. Bernstein, Michael J. Slocum, and Stefanie Hilliard*. Questions
about this information can be directed to:

Robert H. Bernstein | +1 973.360.7946 | bernsteinrob@gtlaw.com

Michael J. Slocum | +1 973.360.7900 | slocumm@gtlaw.com

Any member of Greenberg Traurig’s Labor & Employment Group

Or your Greenberg Traurig attorney

*Not admitted to the practice of law.

For more insight into labor and employment issues, please visit the GT L&E Blog.

GREENBERG TRAURIG, LLP | ATTORNEYS AT LAW | WWW.GTLAW.COM



http://www.gtlaw.com/People/RobBernstein
mailto:bernsteinrob@gtlaw.com
http://www.gtlaw.com/People/Michael-J-Slocum
mailto:slocumm@gtlaw.com
http://www.gtlaw.com/Experience/Practices/LaborEmployment
http://www.gtlaw.com/
http://www.gtlaw-laborandemployment.com/

GreenbergTraurig
Labor & Employment | April 2015

Albany Denver New York Shanghai
518.689.1400 303.572.6500 212.801.9200 +86 21 6391 6633
Amsterdam Fort Lauderdale Northern Virginia Silicon Valley
+3120301 7300 954.765.0500 703.749.1300 650.328.8500
Atlanta Houston Orange County Tallahassee
678.553.2100 713.374.3500 949.732.6500 850.222.6891
Austin Las Vegas Orlando Tampa
512.320.7200 702.792.3773 407.420.1000 813.318.5700

Boca Raton London* Philadelphia Tel AvivA
561.955.7600 +44 (0)203 349 8700 215.988.7800 +03.636.6000
Boston Los Angeles Phoenix Tokyo"
617.310.6000 310.586.7700 602.445.8000 +81(0)3 3216 7211
Chicago Mexico City+ Sacramento Warsaw™
312.456.8400 +52 55 5029.0000 916.442.1111 +48 22 690 6100
Dallas Miami San Francisco Washington, D.C.
214.665.3600 305.579.0500 415.655.1300 202.331.3100
Delaware New Jersey Seoul~ Westchester County
302.661.7000 973.360.7900 82-2-369-1000 914.286.2900

West Palm Beach
561.650.7900

This Greenberg Traurig Newsletter is issued for informational purposes only and is not intended to be construed or used as general legal advice
nor as a solicitation of any type. Please contact the author(s) or your Greenberg Traurig contact if you have questions regarding the currency of
this information. The hiring of a lawyer is an important decision. Before you decide, ask for written information about the lawyer’s legal
qualifications and experience. Greenberg Traurig is a service mark and trade name of Greenberg Traurig, LLP and Greenberg Traurig, P.A.
*QOperates as Greenberg Traurig Maher LLP. **Greenberg Traurig is not responsible for any legal or other services rendered by attorneys
employed by the strategic alliance firms. +Greenberg Traurig’s Mexico City office is operated by Greenberg Traurig, S.C., an affiliate of Greenberg
Traurig, P.A. and Greenberg Traurig, LLP. eoOperates as Greenberg Traurig LLP Foreign Legal Consultant Office. ~Greenberg Traurig's Tel Aviv
office is a branch of Greenberg Traurig, P.A., Florida, USA. "Greenberg Traurig Tokyo Law Offices are operated by Greenberg Traurig Horitsu
Jimusho, an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. ~Greenberg Traurig’s Warsaw office is operated by Greenberg Traurig
Grzesiak sp.k., an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. Certain partners in Greenberg Traurig Grzesiak sp.k. are also
shareholders in Greenberg Traurig, P.A. Images in this advertisement do not depict Greenberg Traurig attorneys, clients, staff or facilities. No
aspect of this advertisement has been approved by the Supreme Court of New Jersey. ©2015 Greenberg Traurig, LLP. All rights reserved.

GREENBERG TRAURIG, LLP | ATTORNEYS AT LAW | WWW.GTLAW.COM 3




