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Introduction of the UBO Register in the European Union

On May 20, 2015, the European Parliament adopted the fourth EU Anti-Money Laundering Directive (AMLD). The AMLD is
designed to update and improve the EU’s Anti-Money Laundering and Counter-Terrorist Financing laws. Importantly, it
does so by introducing the obligation for Member States to ensure that corporate or legal entities established within their
territory obtain and hold accurate and current information of their ultimate beneficial owners (UBO) in a central register.
The AMLD has been published in the Official Journal of the European Union and came into force June 26, 2015. Member
States have until June 26, 2017, to implement the AMLD into national law.

UBO and UBO register

The AMLD defines a UBO as "a natural person who ultimately owns or controls the client and or a natural person on
whose behalf a transaction is being conducted.”” This definition is further specified for corporate entities to include the
natural person(s) who ultimately owns or controls a legal entity through direct or indirect ownership of a sufficient
percentage of the shares, voting rights or ownership interest in that entity. This includes control or ownership through
bearer shareholdings and other means. Persons who ultimately own or control a company listed on a regulated market
that is subject to disclosure requirements, do not qualify as a UBO within the meaning of the AMLD.

The AMLD establishes that a shareholding of 25 percent plus one share or an ownership interest of more than 25 percent
will be considered an indication of ownership.? A shareholding of 25 percent plus one share or an ownership interest of
more than 25 percent held by a corporate entity, which is under the control of a natural person(s), or by multiple
corporate entities, which are under the control of the same natural person(s), shall be an indication of indirect ownership.
Additionally, if no UBO can be identified the natural person(s) holding the position of senior managing official are in
principle required to register as the UBO.

! Directive (EC) 2015 /849 of May 20, 2015 on the prevention of the use of the financial system for the purposes of money laundering or terrorist financing
[2015] OJ L141/73. Art. 3 (6).
2 Ibid. Art. 3 (6)(a)(i).
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The AMLD requires Member States to put in place an adequate, accurate, and current UBO register of the UBQO’s of
corporate and other legal entities in their territory. The UBO register should contain at least the following information on
the UBO:

Name;

Month and year of birth;

Nationality;

Country of residence; and

The nature and extent of the beneficial interest held.?

Accessibility of the UBO register

Member States are furthermore required to ensure that the information contained in the UBO register is accessible to not
only the competent authorities and financial intelligence agencies, but also to obliged entities such as banks, notaries and
lawyers conducting their “customer due diligence” duties.* Moreover, the information must also be accessible to any
person that demonstrates a “legitimate interest.”” At the same time, Member States are allowed to deny these obliged
entities and persons with legitimate interest access to the UBO information in exceptional circumstances or on a case-by-
case basis.

Consequences for shareholder privacy

The obligation placed upon Member States to maintain a UBO register aims to provide greater transparency in
financial transactions. While the AMLD may contribute toward achieving the EU objective in making it more difficult
for transactions to mask money laundering activity, it does raise various privacy concerns. The broader availability of
information such as an individual’s name, month and year of birth, nationality and details on ownership raises
significant risks for the inappropriate access to or use of such data. This is primarily due to the fact that any person
who can demonstrate “legitimate interest,” may access the UBO register’s information. At this point, the EU press
release lists “investigative journalists and concerned citizens,” which indicates a broad interpretation of the term
“legitimate interest,” although the exact interpretation of “legitimate interest” remains uncertain. Furthermore, the
AMLD provides that the only limit to public access to UBO information is exposure to risk of fraud, kidnapping,
blackmail, violence, or intimidation. Ultimately, a balance must be found between combating money laundering and
protecting the privacy of shareholders.
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*Not admitted to the practice of law.

3 Ibid. Art. 32 (5).

* Under Article 2 (1) of the AMLD, the term “obliged entities” refers to: credit institutions, financial institutions, auditors, external accountants, tax advisors,
notaries and independent legal professionals, trust or company service providers, real estate agents, natural or legal persons trading in goods, and providers
of gambling services.

® Directive (EC) 2015 /849 of May 20, 2015 on the prevention of the use of the financial system for the purposes of money laundering or terrorist financing
[2015] OJ L141/73. Art. 30(5).
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