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CJEU Judgment on Gazprom Offers No Guidance on Revised Brussels I 
Regulation 

Introduction 

On May 13, 2015, the Court of Justice of the European Union (CJEU) handed down its much anticipated judgment in the 
Gazprom case to a somewhat deflated fanfare.1 The judgment was expected to provide clarity on whether intra-EU court 
anti-suit injunctions are permissible under the newly revised version of the Brussels I Regulation. Instead, however, the 
CJEU looked only to the provisions of the old Brussels I Regulation, shedding no light on the revised provisions.  

Brussels I codifies the EU rules on jurisdiction and enforcement of judgments, and applies to disputes between parties 
domiciled in two EU Member States.2 Important changes to the EU rules on jurisdiction have recently taken effect under 
the recast Brussels I Regulation (Recast Brussels I). Although Recast Brussels I has been in force since January 2013, it only 
applies to legal proceedings started on or after Jan. 10, 2015. Although the Gazprom case was initiated prior to that date, 
it was still expected that the CJEU would use Recital 12 of Recast Brussels I, which clarifies the scope of the exclusion of 
arbitration. The CJEU decided, however that Recital 12 did not apply in light of the facts of the case, and focused its 
decision on Article 1(2)(d) of Brussels I, which simply states that arbitration does not fall within the scope of Brussels I. 
Thus the contours of Recast Brussels I, Recital 12 remain open to debate. 

Anti-suit injunctions in EU arbitration pre-Gazprom 

Before Gazprom, a number of European Court of Justice (ECJ)3 decisions decreased the availability of anti-suit injunctions 
in support of arbitration. Most influentially, in the 2009 West Tankers decision, the ECJ ruled that Brussels I prohibits 
courts of EU Member States from granting anti-suit injunctions to restrain a party from commencing or continuing court 

                                                 
1 Gazprom v Lietuvos Respublika, Case C-536/13 [2015] ECLI:EU:C:2015:216. 
2 Council Regulation (EC) No 44/2001 if December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters 
(Brussels I Regulation).The national laws of the Member State will apply when at least one party is not domiciled in the EU. 
3 The CJEU was previously called the European Court of Justice. 
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proceedings brought in breach of an arbitration agreement. The ECJ reasoned that if the proceedings in a matter fall 
within the scope of Brussels I, then so do preliminary issues concerning the validity of an arbitration agreement. The West 
Tankers decision was often criticized for extending the scope of Brussels I to arbitration in a way that undermines the 
effectiveness of arbitration agreements. The decision all but gave parties free rein to ignore arbitration agreements in 
favor of commencing proceedings in their preferred court to challenge the arbitration agreement’s validity and delay 
arbitration (so-called “torpedo actions”). 

Partly in reaction to this controversy, changes were made in Recast Brussels I.4 Recast Brussels I retains the core features 
of Brussels I but includes Recital 12, which clarifies three key points: (1) Member State courts maintain the authority to 
examine whether to recognize and enforce an arbitration agreement; (2) Member State court’s ruling on the validity or 
existence of an arbitration agreement falls within the arbitration exception of Recast Brussels I, and only arbitration 
actions themselves fall outside the scope of Recast Brussels I; and (3) Recast Brussels I does not apply to any ancillary 
proceedings relating to arbitration or to any action resulting therefrom.  

It was expected that once the Recital 12 of Recast Brussels I entered into law it would resolve the confusion on anti-suit 
injunctions by removing a number of uncertainties and contradictions in the ECJ’s case law on arbitration issues, including 
removing torpedo actions as a serious threat. But, the CJEU refused to address the impact of Recital 12 of Recast Brussels 
I in the Gazprom case, finding that it did not apply in light of the facts. 

The Gazprom case 

The Gazprom case concerned an appeal brought by Gazprom against the decision of the Lithuanian Court of Appeal 
refusing to recognize and enforce an arbitral award. The arbitral award stated that the Respondent (the Ministry of 
Energy of the Republic of Lithuania) had breached an arbitration clause in a contractual agreement between the two 
parties, and ordered the Respondent to withdraw or limit some of the claims it had brought in the Regional Court in 
Vilnius, Lithuania. The Supreme Court of Lithuania determined that the arbitral award was an anti-suit injunction, and 
referred to the CJEU the question of whether the court of an EU Member State can refuse to recognize and enforce an 
arbitral award containing an anti-suit injunction on the grounds that it is inconsistent with the Regulation. 

The CJEU then proceeded to consider the following question: whether Brussels I precludes a Member State court from 
recognizing and enforcing arbitral awards that prohibit a party from bringing certain claims before a court of that Member 
State. The CJEU answered the question in the negative,5 and declined to consider Recital 12 of Recast Brussels I in its 
decision.  

Although disappointing for litigators and commentators, the CJEU’s exclusion of Recast Brussels I from its determination 
was foreseeable given the case at hand. The Gazprom litigation was initiated prior to the Recast Brussels I effective date. 
Furthermore, the CJEU was asked whether enforcing an arbitral award containing an anti-suit injunction was compatible 
with Brussels I; not whether a Member State court may generally issue an anti-suit injunction. Accordingly, the CJEU 
found that an arbitration award prohibiting parties from bringing certain claims before a Member State Court could be 
enforced. In so holding, the CJEU noted that arbitration was excluded from the scope of Brussels I by virtue of Article 
1(2)(d),6 and that because Brussels I applies only to conflicts of jurisdiction between Member States courts and not 
arbitral tribunals, Brussels I was not applicable in Gazprom.7  

Comment 

The ECJ’s judgment in Gazprom provides welcome guidance for EU-based arbitrations as there is now a clear statement 
that it is not incompatible with Brussels I for arbitral tribunals to issue arbitral awards that contain anti-suit injunctions. By 
barring the application of Brussels I to arbitral anti-suit injunctions, the CJEU highlighted the primacy of the New York 

                                                 
4 Regulation (EU) No 1215/2012 of the European Parliament and of the Council of Dec. 12, 2012 on jurisdiction and the recognition and enforcement of 
judgments in civil and commercial matters (Recast). 
5 Gazprom v. Lietuvos Respublika, Case C-536/13 [2015] ECLI:EU:C:2015:216.Para.44 
6 Ibid. Para.28. 
7 Ibid. Para. 36. 



Convention on the Recognition and Enforcement of Foreign Arbitral Awards in the realm of arbitration.  

However, given Gazprom’s limited holding, it remains to be seen whether the CJEU will reconsider the application of 
West Tankers in light of the changes in Recast Brussels I. 
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