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New York State Gaming Commission Proposes Rules on Gaming  
Facility Licensing  
 
In anticipation of the award of three casino licenses in the Empire State this fall, on July 6, 2015, the New York State 
Gaming Commission proposed rules for the licensing of gaming facilities. Many of the proposals seek to codify the 
Commission’s position during the question and answer phase of the RFA process in 2014 and address the following 
topics: 

> Gaming facility license application requirements 
> Application forms 
> Application fees  
> Form of license 
> Waiver of licensing requirements for certain passive and institutional investors 
> Suitability and license determinations 
> Award and duration of licenses 
> Post-licensure conditions 
> Required notifications 
> Monitoring of project construction 

This Client Alert focuses on the proposed rules concerning qualifiers, waivers and required notifications which may be of 
relevance to potential investors and financial sources.  
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Qualifiers 

Qualifiers of gaming facility applicants and licensees are required to file detailed disclosure forms and are subject to 
background investigations. Under the proposed rules, the following persons associated with a gaming facility are 
considered “qualifiers”: 

> Officers 
> Directors 
> Owners holding 5 percent or more direct, beneficial or proprietary interest in the gaming facility 
> Lenders 
> LLC members 
> Transferees of an LLC member’s interest 
> LLC managers 
> Partners 
> Limited partners 
> Gaming facility managers or operators 

Waivers 

Under the proposed rules, the Commission, in its discretion, may waive the licensing requirement for any of the 
following: 

Qualified institutional investor - an institutional investor holding up to 15 percent of the publicly traded securities of a 
gaming facility applicant or licensee, or holding, intermediary or subsidiary company thereof, for investment purposes 
only and does not, nor intends, to exercise influence or control over the affairs of the issuer of such securities, nor over 
any licensed subsidiary of the issuer of such securities. To qualify as an institutional investor, an investor, other than a 
state or federal pension plan, must meet the requirements of a qualified institutional buyer as defined in regulations of 
the U.S. Securities and Exchange Commission. A qualified institutional investor includes, without limitation, any of the 
following: 

(1) a bank as defined under federal securities laws; 
(2) an insurance company as defined under federal investment company laws; 
(3) an investment company registered under federal investment company laws; 
(4) an investment advisor registered under federal investment company laws;   
(5) collective trust funds as defined under federal investment company laws; 
(6) employee benefit plan or pension fund subject to the Employee Retirement Income Security Act, subject to 

certain exclusions; 
(7) a state or federal government pension plan; and 
(8) such other persons as the Commission many determine for reasons consistent with policies of the Commission. 

Passive investor - an investor owning, holding or controlling up to 25 percent of the publicly traded securities issued by a 
gaming facility licensee or applicant or holding, intermediate or parent company of a licensee in the ordinary course of 
business for investment purposes only and who does not, nor intends to, exercise influence or control over the affairs of 
the issuer of such securities, nor over any licensed subsidiary of the issuer of such securities. 

Certain lenders, as long as: 

(1) the lender is in the business of providing debt or equity capital to individuals or entities; 
(2) the loan is in the ordinary course of the lender’s business; and 
(3) the lender does not have the ability to control or otherwise influence the affairs of the gaming facility applicant 

or licensee. 
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A party acquiring a debt instrument issued by a gaming facility applicant or licensee in a public or exempt private 
offering, as long as: 

(1) the party does not have the right or ability to control or influence the affairs of the gaming facility applicant or 
licensee; and 

(2) the party’s acquisition of the debt instrument is in the ordinary course of business and is not part of a plan or 
scheme to avoid licensing requirements. 

Required Notifications 

Material changes to commitments and development plans – Gaming facility applicants and licensees must notify the 
Commission in writing and in a timely manner of any proposed material changes to commitments and development 
plans that were presented in such applicant’s or licensee’s gaming facility application, including, without limitation, in 
regard to finance and capital structure; land, construction and design of physical plant; workforce development; and 
sustainability and resource management. No material changes to such commitments and development plans are 
permitted without written approval of the Commission. 

Material debt transactions - No material debt transactions may be consummated without prior written approval of the 
Commission, with the exception of the following which require 10 days advance notice: 

(1) agreements providing for borrowing for capital and maintenance expenditures; 
(2) agreements for refinancing of existing debt that includes borrowing for capital and maintenance expenditures of 

at least $50 million; 
(3) agreements for any borrowing that does not result in an increase in annual debt service requirements; or 
(4) agreements that reflect a gaming facility applicant’s or licensee’s pro rata share of debt maintained at an 

affiliate, intermediary, or holding company. 

Change of qualifier or financial source – Each gaming facility applicant or licensee must notify the Commission, in writing, 
as soon as it is aware: 

(1) of the appointment, nomination, election, resignation, incapacitation or death of any qualifier; or 
(2) that it intends to enter into a transaction bearing any relation to its gaming facility project that may result in 

persons involved in the financing of the gaming facility. 

Monitoring of project construction – The award of a license is subject to the following requirements concerning the 
monitoring of the project: 

(1) project schedules and reporting; 
(2) inspection of construction related records; 
(3) certification of final stage of construction; and 
(4) determination that the gaming facility may open for business. 

Comment Period Open  

The public comment period on the proposed rules concludes Sept. 8, 2015. If the Commission approves final regulations, 
publication in the state register could be as soon as Sept. 30, 2015. 
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About Greenberg Traurig’s Global Gaming Practice  

Greenberg Traurig’s Global Gaming Practice Group focuses not only on casino operations, but also address lotteries, pari-
mutuel wagering, charitable gaming, and Internet gaming, where permitted by law. Members of the group have varied 
backgrounds and are located throughout 36 of the firm’s offices, allowing them to assist gaming clients in this highly 
regulated industry across multiple jurisdictions. The group’s focus includes the representation of manufacturers and 
suppliers, private equity firms, and investment banks on gaming related matters.  

Government Law Compliance Practice  

Greenberg Traurig’s Government Law Compliance Practice is available to assist with questions regarding New York State’s 
lobbying, ethics, and election laws, and to assist with the development or implementation of compliance policies. 
Greenberg Traurig has a broad range of experience in New York City and State, and provides advice to some of the 
world’s leading corporations, lobbying firms, public officials, candidates, advocacy organizations, and others who seek to 
navigate New York’s complex political law compliance requirements. 

This GT Alert was prepared by Laura McAllister Cox, Mark F. Glaser, and Joshua L. Oppenheimer. Questions about this 
information can be directed to: 

> Laura McAllister Cox | +1 215.988.7885 | coxl@gtlaw.com  

> Mark F. Glaser | +1 518.689.1413 | glaserm@gtlaw.com  

> Joshua L. Oppenheimer | +1 518.689.1459 | oppenheimerj@gtlaw.com  

> Or your Greenberg Traurig attorney 
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This Greenberg Traurig Alert is issued for informational purposes only and is not intended to be construed or used as general legal 
advice nor as a solicitation of any type. Please contact the author(s) or your Greenberg Traurig contact if you have questions regarding 
the currency of this information. The hiring of a lawyer is an important decision. Before you decide, ask for written information about 
the lawyer's legal qualifications and experience. Greenberg Traurig is a service mark and trade name of Greenberg Traurig, LLP and 
Greenberg Traurig, P.A. *Operates as Greenberg Traurig Maher LLP. **Greenberg Traurig is not responsible for any legal or other 
services rendered by attorneys employed by the strategic alliance firms. +Greenberg Traurig's Mexico City office is operated by 
Greenberg Traurig, S.C., an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. ∞Operates as Greenberg Traurig LLP 
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Traurig Tokyo Law Offices are operated by GT Tokyo Horitsu Jimusho, an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, 
LLP. ~Greenberg Traurig's Warsaw office is operated by Greenberg Traurig Grzesiak sp.k., an affiliate of Greenberg Traurig, P.A. and 
Greenberg Traurig, LLP. Certain partners in Greenberg Traurig Grzesiak sp.k. are also shareholders in Greenberg Traurig, P.A. Images in 
this advertisement do not depict Greenberg Traurig attorneys, clients, staff or facilities. No aspect of this advertisement has been 
approved by the Supreme Court of New Jersey. ©2015 Greenberg Traurig, LLP. All rights reserved. 
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