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IRS Chief Counsel: CA Waiting Time Penalties Are Not Wages

For years now, Section 203 of the California Labor Code has required employers to pay a penalty for willful
failure to provide a departing employee with their final wages on their last day of employment (or within 72
hours for employee who suddenly quit). The amount of this penalty, often referred to as “waiting time
penalty,” equals one day of pay for each day the employee is made to wait for the final paycheck, up to a limit

of 30 days.

There was some ambiguity and disagreement over the years regarding whether these waiting time penalties
should be considered wages and subject to applicable tax withholdings. However, on May 29, 2015, the IRS
Chief Counsel’s Office issued interpretative guidance (CCA 201522004) to clarify the tax treatment of such late
payment penalties, concluding that they are not wages for the purposes of FICA, FUTA, or federal income tax

withholding.

The IRS guidance compares the late payment penalties under Section 203 to liquidated damage payments,
which are awarded when an employer fails to pay its employees minimum wage or overtime compensation.
These two payments are similar on two significant grounds: (1) both serve to punish the employer and (2) both
are imposed by statute, instead of by the terms and conditions of the employment relationship.

Unlike wages, which are awarded for the past or present services of the employee, late penalty and liquidated
damage payments are not dependent on any action by the employee. Even though the late payment penalty
amount is calculated based on the employee’s average daily wages, whether the penalty is owed is entirely
dependent on the employer’s failure to pay the employee’s final wages.

Because the late payment penalties under Section 203 have this unique purpose and are not related to the
employee’s services, they do not fit within the broad definition of wages under FICA, FUTA, or the Treasury
Regulations relating to federal income tax withholding. Hence, the IRS Chief Counsel concludes that employers
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are not required to pay federal payroll taxes for such penalties. However, employers are still required to issue
1099 forms to reflect these penalty amounts, and employees must report the amount of these penalties on
their federal income tax returns.

Given the IRS Chief Counsel’s ruling on this issue, it is likely that the California taxing authorities will follow suit.
Indeed, the California Department of Industrial Relations has long adopted the same view as the IRS on this
issue [https://www.dir.ca.gov/dlse/FAQ_WaitingTimePenalty.html].

This GT Alert was prepared by Koray Bulut and Bradley Marsh. Questions about this information can be
directed to:
Koray Bulut | +1 415.655.1289 | bulutk@gtlaw.com

Bradley Marsh | +1 415.655.1252 | marshb@gtlaw.com

Or your Greenberg Traurig attorney
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Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we inform you that any U.S.
federal tax advice contained in this communication (including any attachments), unless otherwise specifically stated, was not
intended or written to be used, and cannot be used, for the purpose of (1) avoiding penalties under the Internal Revenue Code or (2)
promoting, marketing or recommending to another party any matters addressed herein.

This Greenberg Traurig Client Advisory is issued for informational purposes only and is not intended to be construed or used as
general legal advice nor as a solicitation of any type. Please contact the author(s) or your Greenberg Traurig contact if you have
questions regarding the currency of this information. The hiring of a lawyer is an important decision. Before you decide, ask for
written information about the lawyer's legal qualifications and experience. Greenberg Traurig is a service mark and trade name of
Greenberg Traurig, LLP and Greenberg Traurig, P.A. *Operates as Greenberg Traurig Maher LLP. **Greenberg Traurig is not
responsible for any legal or other services rendered by attorneys employed by the strategic alliance firms. +Greenberg Traurig's
Mexico City office is operated by Greenberg Traurig, S.C., an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP.
coQperates as Greenberg Traurig LLP Foreign Legal Consultant Office. AGreenberg Traurig's Tel Aviv office is a branch of Greenberg
Traurig, P.A., Florida, USA. XGreenberg Traurig Tokyo Law Offices are operated by GT Tokyo Horitsu Jimusho, an affiliate of Greenberg
Traurig, P.A. and Greenberg Traurig, LLP. ~Greenberg Traurig's Warsaw office is operated by Greenberg Traurig Grzesiak sp.k., an
affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. Certain partners in Greenberg Traurig Grzesiak sp.k. are also
shareholders in Greenberg Traurig, P.A. Images in this advertisement do not depict Greenberg Traurig attorneys, clients, staff or
facilities. No aspect of this advertisement has been approved by the Supreme Court of New Jersey. ©2015 Greenberg Traurig, LLP. All
rights reserved.
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