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Dutch Appeals Court Finds Patent Invalid

The Greenberg Traurig Amsterdam office played a pivotal role in a groundbreaking judgment concerning patent litigation
from The Hague Court of Appeal (the Court of Appeal), on Nov. 24, 2015. The Court of Appeal ratified a judgment of the
District Court of The Hague (the District Court), which is exclusively competent in patent matters.

The facts of the case, briefly, are as follows: the plaintiff, Rhodia Opérations S.A.S., from France, was granted a European
patent on Aug. 8, 2012. The patent covered, inter alia, the production process of vanillin (a substance of vanilla) through a
so-called condensation reaction. The plaintiff alleged that the four defendants' from China offered products on the Dutch
market that were directly obtained from using the patented process. The plaintiff brought an action in the Netherlands
alleging patent infringement under the Dutch Patent Act (The Act). Two Chinese defendants, namely Ningbo Wanglong
Technology and Wanglong Group (Wanglong), were represented by the Amsterdam office of Greenberg Traurig.

The Dutch Patent Act confers to the owner of the patent the exclusive right to sell a product resulting from the patented
process on the market. The Act is generally restricted to the Netherlands and the Netherlands Antilles when it concerns a
Dutch patent. However, Dutch courts have — under certain conditions — accepted extraterritorial jurisdiction when it
comes to rulings on European patents. Together with the cross-border effectiveness of Dutch injunctions, this was
motivation for the plaintiff to bring an action before the District Court for patent infringement.

Rulings

In its judgment, the Court of Appeal first ruled that both it and the District Court have the power to grant a judgment in
this matter regarding both the Dutch and extraterritorial claims made by the plaintiff, based on Dutch and European
legislation.

! Jiaxing Zhonghua Chemical Co. Ltd, Jiaxing Guihua Imp & Exp Co. Ltd, Ningbo Wanglong Technology Co. Ltd and Wanglong Group Co. Ltd.
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Secondly, the Court of Appeal found for the defendants, ruling that the “invention” of the patent was not inventive, and
that the patent was therefore invalid.

The defendants argued that the Patents Act 1995 states that an invention is patentable if it:

is new;
involves an inventive step; and
is susceptible of industrial application.

In addition to these requirements, a number of other formal requirements must be met (e.g., no subject matter can be
added or extended after grant). The Court’s decision came down to whether or not the patented condensation reaction
to produce vanillin was “inventive.” The plaintiff argued that the process is more efficient than other processes to
produce vanillin since it results in fewer byproducts. Therefore, the process should be deemed inventive.

The Court used specialized literature to make a decision. It ruled that the technique behind the condensation reaction
was not “inventive”, but rather “general professional knowledge,” and thus not patentable.

Costs

The judgment of the District Court was ratified by the Court of Appeal and the costs were awarded against the plaintiff.
The awarded costs were valued on the actual costs incurred by the defendant on appeal, which includes attorneys’ fees
and (the rather high) experts’ fees.

Consequences

This judgment of the Court is an interesting one for several reasons:

a) the District Court is authorized by the Court of Appeal to rule in a patent matter when the infringing product has
been delivered on the Dutch market;

b) plaintiffs can obtain cross-border injunctions at the District Court under certain circumstances against foreign co-
defendants, which have cross-border effects; and

c) the party ruled against can be ordered to bear the total costs incurred by the prevailing party, which includes the
high fees for patent experts.

This case was handled by Lei Huang, Chinese qualified lawyer, and Radboud Ribbert, a shareholder in the IP &
Entertainment practice, of Greenberg Traurig’s Amsterdam office.
This GT Alert was prepared by Rutger Sterk*. Questions about this information can be directed to:

Radboud Ribbert | +31 (0) 20.301.7333 | ribbertr@eu.gtlaw.com

Lei Huang | +44 (0) 207.371.7188 | huangl@eu.gtlaw.com
Or, your Greenberg Traurig attorney

*Not admitted to the practice of law.
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