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Excise Tax Refund Opportunity for Foreign Reinsurers for Retrocession 
Policies 
 

The IRS has decided to back off its position that the 1 percent excise tax is due on a policy of reinsurance where a foreign 
reinsurer reinsures a policy of reinsurance issued by another foreign reinsurer (referred to in the industry as a retrocession 
policy). Foreign reinsurers who have previously paid the excise tax on such retrocession policies should determine whether 
opportunities exist to file excise tax refund claims for those payments. 
 
The IRS publicly announced its shift in position in Revenue Ruling 2016-03, which revoked a 2008 Revenue Ruling in which 
the agency stated that the 1 percent excise tax applied to reinsurance policies where a foreign reinsurer purchased a 
retrocession policy from another foreign reinsurer. The change in IRS position is a result of the decision of the D.C. Circuit 
Court of Appeals in Validus Reinsurance, Ltd. v. United States, in which the Court said that there is a presumption that 
Congress does not intend to tax extraterritorial transactions unless the intention is specifically expressed. Because there 
was no such intent expressed in the Internal Revenue Code provision on reinsurance transactions or in the congressional 
record, the Court reasoned that foreign reinsurer to foreign reinsurer retrocession transactions are not subject to excise 
tax.  
 
By publishing Revenue Ruling 2016-03, the IRS has signaled that it has conceded its position, and will not seek a different 
result in another circuit of appeals. The ruling says that the 1 percent excise tax will not be due on retrocession policies 
issued by a foreign reinsurer to another foreign reinsurer provided that the policy of reinsurance is not issued to a foreign 
reinsurer that either has elected to be treated as a domestic corporation for U.S. tax purposes, or that is exempt from the 
excise tax on premiums because the premiums are effectively connected to  the conduct of a U.S. trade or business that is 
taxable under section 882(a) of the Internal Revenue Code. 
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This means that any foreign reinsurer who has paid excise tax on a retrocession policy with another foreign reinsurer that 
is qualified as exempt from excise tax per Revenue Ruling 2016-03 should consider filing a refund claim. A refund claim 
should be filed on an IRS Form 8849 "Claim for Refund of Excise Taxes." The schedules to the form 8849 should include 
evidence that the policy was a retrocession policy between foreign insurers who have not elected to be treated as a 
domestic corporation, and that the premiums are not effectively connected with a U.S. trade or business. The statute of 
limitations for excise tax refund claims is 3 years from the date the excise tax return was filed, so only taxes paid within 
this time frame are eligible for refunds. 
 
If you would like more information regarding the excise tax refund opportunity or how to obtain a refund, please contact 
us. 
 

This GT Alert was prepared by Fred E. Karlinsky, Richard J. Fidei, and Marvin A. Kirsner. Questions about this information 
can be directed to:  

> Fred E. Karlinksy| +1 954.768.8278 | karlinskyf@gtlaw.com  
> Richard J. Fidei | +1 954.768.8286 | fideir@gtlaw.com  
> Marvin A. Kirsner | +1 561.955.7630 | kirsnerm@gtlaw.com  
> Or your Greenberg Traurig attorney 
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Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we inform you that any U.S. 
federal tax advice contained in this communication (including any attachments), unless otherwise specifically stated, was not intended 
or written to be used, and cannot be used, for the purpose of (1) avoiding penalties under the Internal Revenue Code or (2) promoting, 
marketing or recommending to another party any matters addressed herein. 

This Greenberg Traurig Alert is issued for informational purposes only and is not intended to be construed or used as general legal 
advice nor as a solicitation of any type. Please contact the author(s) or your Greenberg Traurig contact if you have questions regarding 
the currency of this information. The hiring of a lawyer is an important decision. Before you decide, ask for written information about 
the lawyer's legal qualifications and experience. Greenberg Traurig is a service mark and trade name of Greenberg Traurig, LLP and 
Greenberg Traurig, P.A. ¬Greenberg Traurig’s Berlin office is operated by Greenberg Traurig Germany, an affiliate of Greenberg Traurig, 
P.A. and Greenberg Traurig, LLP. ¯ Berlin - GT Restructuring is operated by Köhler-Ma Geiser Partnerschaft Rechtsanwälte, 
Insolvenzverwalter. *Operates as Greenberg Traurig Maher LLP. **Greenberg Traurig is not responsible for any legal or other services 
rendered by attorneys employed by the strategic alliance firms. +Greenberg Traurig's Mexico City office is operated by Greenberg 
Traurig, S.C., an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. ∞Operates as Greenberg Traurig LLP Foreign Legal 
Consultant Office. ^Greenberg Traurig's Tel Aviv office is a branch of Greenberg Traurig, P.A., Florida, USA. ¤Greenberg Traurig Tokyo 
Law Offices are operated by GT Tokyo Horitsu Jimusho, an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. ~Greenberg 
Traurig's Warsaw office is operated by Greenberg Traurig Grzesiak sp.k., an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, 
LLP. Certain partners in Greenberg Traurig Grzesiak sp.k. are also shareholders in Greenberg Traurig, P.A. Images in this advertisement 
do not depict Greenberg Traurig attorneys, clients, staff or facilities. No aspect of this advertisement has been approved by the Supreme 
Court of New Jersey. ©2016 Greenberg Traurig, LLP. All rights reserved. 

 

    
 


