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The ARB Potentially Broadens Protected Activity Under Sarbanes-Oxley

Just when employers thought that the anti-retaliation provision of the Sarbanes-Oxley Act of 2002 (SOX), 15 U.S.C. §
1514A, already covered a broad range of protected conduct, the Department of Labor’s Administrative Review Board
(ARB), the appellate body that reviews Administrative Law Judge (ALJ) decisions, potentially broadened the scope of
conduct that is protected from retaliation under SOX’s anti-retaliation provision.

In Timothy C. Dietz v. Cypress Semiconductor Corp., ARB 15-107 (Mar. 30, 2016) the ARB affirmed an ALJ ruling that
awarded a former program manager for Cypress more than $250,000 in back pay and benefits under the SOX anti-
retaliation provision, 15 U.S.C. § 1514A, finding protected activity where the employee raised state law violations that
could demonstrate fraudulent conduct.

Background

In 2012, Complainant Timothy Dietz (Dietz) worked for Ramtron International Corporation (Ramtron). In September 2012,
Cypress acquired Ramtron and ultimately hired Dietz as a program manager. Cypress required certain employees to
participate in a Design Bonus Plan (Bonus Plan). Dietz was not subject to the plan, but many of the former Ramtron
employees, including those who worked under Dietz’s supervision at Cypress in Colorado, were subject to it.

Under the Bonus Plan, Cypress deducted 10 percent of participants’ salaries. These deductions were mandatory. At the
end of each calendar quarter, Cypress calculated the employees’ “bonus” and some employees received less than the
amount that was deducted from their compensation. Payouts were based on team performance and not individual
performance. Cypress communicated this plan to the former Ramtron employees via a website, email, and video
conferencing. None of the former Ramtron employees were notified about the Bonus Plan prior to taking their jobs with
Cypress.

On April 12, 2013, former Ramtron employees that worked under Dietz complained to him about the Bonus Plan. That
day, Dietz sent an email to a senior vice president at Cypress explaining that Dietz believed that the Bonus Plan violated
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California and Colorado state wage and hour law. In the email, Dietz invoked Cypress’ whistleblower policy and cited the
specific state statutes that he believed were being violated. He never mentioned, however, fraud or any enumerated
statutes in SOX’s anti-retaliation provision.

Ten days later, in response to Dietz’s April 12 email, Cypress’ legal counsel held a teleconference with Dietz. During the
teleconference, the attorneys asserted that they had a legal opinion confirming the legality of the Bonus Plan. Notably, at
the hearing in front of the ALJ, Cypress did not have a written legal opinion about the Bonus Plan. Dietz complained about
the legality of the Bonus Plan and the fact that Cypress did not inform the former Ramtron employees about the
deductions in the Bonus Plan when they provided the employees with their Cypress offer letters.

Shortly after this meeting, Dietz alleged that he suffered a series of adverse employment actions that were aimed at
making his job more difficult. He also received reprimands regarding his performance even though he had previously
received excellent performance reviews. On June 4, 2013, Dietz received a formal disciplinary memorandum from the
same Senior Vice President who Dietz initially emailed about the Bonus Plan. The following day, Dietz drafted a response
to the disciplinary memorandum and asserted in it that he was being retaliated for his whistleblower complaint regarding
the Bonus Plan. He also stated that he was resigning his employment on or before July 1, 2013. Dietz ultimately tendered
his resignation June 7, 2013.

The ARB Upholds The ALJ’s Ruling That Dietz Engaged In Protected Activity Under SOX

The ARB affirmed an ALJ’s judgment in favor of Dietz and monetary award of $250,000. Importantly, the ARB found that
Dietz engaged in protected activity under SOX’s anti-retaliation provision, 15 U.S.C. § 1514A, because he had a reasonable
belief that Cypress committed mail or wire fraud because it misrepresented facts about its Bonus Plan to its employees
via email, a website, and interstate video conferencing technology.

Although the ARB correctly noted that an “allegation of a violation of state wage laws is, by itself, insufficient to
constitute protected activity under SOX’s whistleblower provision without some allegation of a knowing
misrepresentation or concealment of a material fact,” the ARB still concluded that the employee engaged in protected
activity. The ARB explained that Dietz reasonably believed that the employer “concealed material facts about the bonus
plan from some of [the employees] . . . . possibly inducing them to take jobs at Cypress without understanding that their
true base salary was effectively less than what they believed.” The employee’s reasonable belief that the employer
misrepresented facts about the Bonus Plan triggered, according to the ARB, one of SOX’s enumerated statutes (wire
fraud) because the communication was made via email, a website, and a video conference.

Notably, the ARB assumed that because Dietz believed Cypress communicated the alleged misrepresentations about the
Bonus Plan to employees, Dietz must have reasonably believed that Cypress used mail and wire communication to
execute the communication and allegedly fraudulent scheme. What is more, the ARB explained that “mail and wire fraud
statutes can be triggered when the connection between the alleged fraud and the use of the mails or wires might seem
tenuous.”

Key Takeaway

Although ARB decisions are not binding on federal district courts, Dietz v. Cypress Semiconductor Corp., ARB 15-107 (ARB
Mar. 30, 2016) employers should certainly take note. Indeed, the decision potentially broadens the type of conduct that is
shielded from retaliation under SOX’s anti-retaliation provision to include state law violations which a complainant or
plaintiff believes also constitutes actionable fraud and is communicated via email.

Taken to its logical extreme, this decision could support a basis for an ALJ or district court to find that an employee
engaged in protected activity if he or she reasonably believed that an employer has violated any law and misrepresents
facts related to their conduct via email. Accordingly, Dietz may move SOX one-step closer to a federal anti-fraud statute.

Separately, the Dietz decision is a stark reminder to employers to take all employee complaints seriously regardless of
topic and that SOX'’s anti-retaliation may well reach far beyond its intended purpose. Employers should consider



reminding managers and supervisors to treat employees that assert complaints the same as all other employees
regarding all working conditions. Employers are encouraged to contact labor and employment counsel as soon as they
believe that an employee has engaged in protected activity under SOX or any anti-retaliation statute.
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