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Big Changes for Employees on Student Visas — What Employers Need to
Know

Foreign students in post-secondary programs are eligible for one year of work authorization after graduation. This work
authorization is called Optional Practical Training (OPT). Since 2008, foreign students with certain science, technology,
engineering, and math (STEM) degrees who receive offers of employment from companies enrolled in E-Verify, the
internet-based employment eligibility program administered by the Department of Homeland Security (DHS), have been
eligible for an additional 17 months of OPT, for a total of 29 months of work authorization.

On May 10, 2016, DHS issued new regulations that represent a complete overhaul of how the STEM OPT program has
operated since 2008. This article addresses the good, bad, and ugly aspects of the new program.

Change for the Better?

The new program’s most positive change is that it lengthens the STEM OPT extension from 17 months to 24 months. This
means that a qualifying student can potentially work for an employer for three years post-graduation without having to
obtain an H-1B or other work visa.

The new program is also broader in some ways. Assuming they meet certain additional filing requirements, under the new
program students with 17-month extensions can apply for an additional seven month extension. Students with OPT can
rely on a previous STEM degree to obtain the extension, as long as they can show that the duties they intend to perform
during the OPT period directly relate to their STEM degree.

But these generous provisions are accompanied by several significant new requirements for participating students,
employers and universities. This article provides some helpful hints on how employers can handle the “bad and ugly”
aspects of this new program.
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Dealing with the Bad

As with the previous STEM OPT regime, the participating employer must be enrolled in E-Verify, but that is nearly the only
similarity between the two programs.

The biggest change with the new STEM OPT program is the new training plan, Form 1-983, that must be completed by the
student and the employer. The employer and student must show in this seven-page form how the duties the student will
perform over the next two years relate to the student’s STEM degree and how the employer can contribute to the
student’s progress towards professional goals and objectives.

Many employers may cringe at the thought of creating a two-year training plan for an employee. In completing the form
employers should focus on clarifying how the position relates to the student’s STEM degree, demonstrating how the work
will factor into the student’s professional development, and explaining how the student will be evaluated and supervised.

Under the new program, the student must complete a self-evaluation every 12 months. The evaluation should refer to the
student’s accomplishments in terms of the training plan. The employer must review and sign off on the student’s self-
evaluation. This process is similar to an annual performance review and evaluation.

The form also requires attestations from the employer and the student. The employer must certify that the STEM OPT
student is not replacing a U.S. worker and that the STEM OPT student will be paid commensurate to similarly situated U.S.
workers.

It is important for employers to document the basis for these attestations. Typically, with a STEM OPT extension, a student
is continuing his or her employment with an employer and so the student is not replacing anyone. For the wage
attestation, though, employers should consider writing a memo to the file explaining the basis for the student’s offered
wage and how it is appropriate and equal to workers with duties, qualifications, and level of supervision similar to the
STEM OPT student.

Handling the Ugly

The 1-983 form also includes reporting requirements for both the employer and the student.

In addition to checking in with the Designated School Official (DSO) every six months and completing the annual self-
evaluations, the student must report any material change to the training plan, change in employer, termination, as well as
employer noncompliance. Employers should take note that students are instructed to leave a training opportunity they
consider noncompliant and are required to report noncompliance to Immigration and Customs Enforcement (ICE).

Employers should take care to timely comply with its STEM OPT reporting requirements as they are tied to the students’
immigration status. Employers are required to sign off on the annual self-evaluations, work with the student to report any
material change to the training plan, and report a student’s termination or unauthorized departure to the DSO. A student’s
failure to complete an annual evaluation within 10 days of its due date will result in termination of that student’s status. It
is critical for employers to be aware of this and to take steps to remind their STEM OPT students to complete all
requirements of this program.

The new STEM OPT program also includes site visits, which are carried out by Student Exchange Visitor Program (SEVP)
officers. SEVP is a division of ICE, so the SEVP officers will likely be accompanied on site visits by ICE agents.

SEVP officers are required to give employers 48 hours’ notice before visiting the STEM OPT student’s worksite unless the
site visit is triggered by evidence of noncompliance with the STEM OPT program.

The scope of these visits is limited to confirming information related to the STEM OPT employment and the contents of the
I-983 training plan. SEVP adjudicators will want to see documentation of the employer’s attestations regarding the
student’s employment and compliance with the terms of the training plan.



To prepare for these visits, employers may wish to notify all employees who may be contacted by and interact with ICE
(receptionists, managers, student employees) — and prepare them for these visits.

Is the New STEM OPT Program Right for You?

By participating in the new STEM OPT program, employers are taking on significant new responsibilities. ICE is looking to
employers to uphold the integrity of its program by reminding students to check in with their DSOs, complete their annual
evaluations, and report any changes to the training program. Employers are also responsible for writing training plans,
making attestations, taking on reporting requirements, and subjecting themselves to site visits. Employers should consult
with counsel to ensure compliance with the new program and they should weigh these new administrative burdens
against the benefit of a longer tenure with existing student employees to decide whether to participate in this new
program.

For more information on the STEM OPT program or other Immigration matters, please visit Greenberg Traurig’s Inside
Business Immigration Blog.

Business Immigration & Compliance Group

Greenberg Traurig's Business Immigration and Compliance Group is a multidisciplinary business immigration practice
representing businesses, organizations, and individuals from around the world on a wide range of immigration-related
matters. The group has achieved international recognition for legal advocacy, results-oriented service, and responsiveness
to its clients. Greenberg Traurig's Inside Business Immigration blog addresses the latest developments affecting employers,
including the E-Verify program, Form 1-9 compliance, Department of Labor issues (H-1B, H-2B and LCA), identity fraud in
the workplace, electronic Forms I-9s, EB-5 investor regional center compliance, and ICE worksite enforcement audits.
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