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Ninth Circuit Court of Appeals Widens Circuit Split as to Class Action
Waivers in Employee Arbitration Agreements

In a decision likely to have significant ramifications for employers, a divided panel of the Ninth Circuit Court of Appeals
ruled last week that employers cannot require employees to individually arbitrate their claims by way of “separate
proceedings.” In Morris v. Ernst & Young, LLP, No. 13-16599, D.C. No. 5:12-cv-04964 (9th Cir. August 22, 2016), the Ninth
Circuit joined the Seventh Circuit Court of Appeals and the National Labor Relations Board (NLRB or Board) in holding that
requiring employees to sign an agreement precluding them from bringing concerted legal claims violates § 7 and § 8 of
the National Labor Relations Act (NLRA).

The decision means that, at least for now, employers within the Ninth Circuit cannot prevent class and/or collective
actions by mandating individual arbitration.

This ruling is at odds with three other circuit courts (the Fifth, Second, and Eighth) which have upheld class and collective
action waivers in arbitration agreements. In fact, the Fifth Circuit Court of Appeals has expressly overruled the NLRB not
once, but twice, on this particular issue. See Murphy Oil USA v. NLRB, No. 14-60800 (5th Cir., October 26, 2015); D.R.
Horton, Inc. v. NLRB, 737 F. 3d 344 (5th Cir. 2013).

The Decision

In Morris, as a condition of employment, Ernst & Young required employees to sign agreements stating that legal claims
had to be brought through arbitration, and in “separate proceedings.” Despite signing this agreement, two plaintiffs
brought a wage and hour class and collective action in federal court against Ernst & Young. In response, Ernst & Young
filed a motion to compel arbitration, which the district court granted.
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In reversing the order compelling arbitration, the Ninth Circuit held that the NLRA § 7’s “mutual aid or protection clause”
includes the substantive right to collectively “seek to improve working conditions through resort to administrative and
judicial forums.” The court also held that the Federal Arbitration Act (FAA) did not dictate a contrary result because when
an arbitration contract professes to waive a substantive federal right, the savings clause of the FAA prevents the
enforcement of that waiver. Critical to this determination was the court’s acknowledgement of the distinction between
substantive and procedural federal rights and the court’s conclusion that “[t]he rights established in § 7 of the NLRA —
including the right of employees to pursue legal claims together — are substantive. They are central, fundamental
protections of the act, so the FAA does not mandate the enforcement of a contract that alleges their waiver.”

The panel remanded to the district court to determine whether the “separate proceedings” clause was severable from
the contract.

Significantly, the majority decision repeatedly emphasized that the problem with the contract was not that it required
arbitration, but that it precluded concerted action, stating as follows:

The illegality of the “separate proceeding” term here has nothing to do with arbitration as a forum. It
would equally violate the NLRA for Ernst & Young to require its employees to sign a contract requiring the
resolution of all work-related disputes in court and in separate proceedings. The same infirmity would
exist if the contract required disputes to be resolved through casting lots, coin toss, duel, trial by ordeal,
or any other dispute resolution mechanism, if the contract (1) limited resolution to that mechanism and
(2) required separate individual proceedings. The problem with the contract at issue is not that it requires
arbitration; it is that the contract term defeats a substantive federal right to pursue concerted worked-
related legal claims. (emphasis added).

In a forceful dissent, Judge Sandra S. lkuta called the decision “breathtaking in its scope and in its error” and accused the
majority of joining “the wrong side of a circuit split.” In Judge lkuta’s view, “when a party claims that a federal statute
makes an arbitration agreement unenforceable ... the Supreme Court requires a showing that such a federal statute
includes an express “contrary congressional command.” Judge lkuta found no express congressional command within the
NLRA which would override the FAA.

The dissent also took issue with the majority’s view that either § 7 or § 8 of the NLRA creates a substantive right to the
availability of classwide claims stating that “[w]hile the NLRA protects concerted activity, it does not give employees an
unwaivable right to proceed as a group to arbitrate or litigate disputes.” The dissent also charged that “[t]o the extent the
Supreme Court has held that class actions are inconsistent with arbitration ... the majority effectively cripples the ability of
the employers and employees to enter into binding agreements to arbitrate.”

Take Aways

At this point, the enforceability of agreements which mandate arbitration by way of separate proceedings and preclude
class and/or collective actions in the employment context is far from certain. Given that it is often more difficult to defend
against class or collective action certification in arbitration than it is in federal court, employers in the Seventh and Ninth
Circuits (and possibly elsewhere) may want to consider amending their arbitration agreements to provide that if the class
or collective action waiver provision is found unenforceable, then the entire arbitration agreement is rendered null and
void and the class or collective action waiver is not to be severed from the agreement.

At a minimum, employers should consult with outside counsel regarding the wisdom of including waivers of class and
collective actions in agreements to arbitrate.
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