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Court Stays DOL Overtime Rule, Holds Increased Salary Test
Impermissibly ‘Supplants’ Duties Tests

The proposed overtime rules will not go into effect on Dec. 1. In State of Nevada, et al v. United States Department of
Labor, et al, a closely-watched case brought by 21 states (and joined by numerous business organizations) challenging the
Department of Labor’s (DOL) rule amendment which would have roughly doubled the minimum salary threshold for many
employees to be considered exempt from federal overtime requirements (set to take effect Dec. 1, 2016), a Texas federal
court, on the evening of Nov. 22, issued a nationwide order enjoining the DOL “from implementing and enforcing” its new
rule. Importantly, for employers who have spent considerable time and resources auditing their workforces in
anticipation of the new rule, and on the basis of that have determined to reclassify previously exempt employees because
their duties are not sufficient to have the individual qualify as exempt, the injunction does not impact any potential
reclassification decisions that were based on the duties employees perform. Rather, the injunction impacts only those
employees who are performing exempt duties, but would have fallen below the new salary threshold. Nonetheless, while
many questions remain, for now at least employers can “stand down” from steps they were preparing to take to come
into compliance with the amended rule.

Since 2004, DOL regulations have required that employees earn a minimum salary of $23,660 annually and meet certain
“duties tests” to qualify for most so-called “white collar” exemptions from federal overtime requirements. Earlier this
year, however, the DOL promulgated a new rule that would have raised that minimum for most exemptions to $47,476,
effective Dec. 1, 2016. Twenty-one states, joined by more than 50 business organizations, filed suit in Texas federal court
challenging the DOL’s amended rule and seeking an emergency preliminary injunction. The Court granted their request
last night.
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The Court rejected the states’ argument that the DOL’s rule was unconstitutional under the Tenth Amendment. The Court
agreed with the states, however, that the DOL’s rule exceeded its authority under the federal Fair Labor Standards
Act. While the Court studiously stopped short of “making a general statement on the lawfulness of the salary-level test”
for white collar exemptions overall, it observed that “Congress intended the [white collar] exemption to depend on an
employee’s duties rather than an employee’s salary.” Therefore, because the DOL’s “significant increase to the salary
level creates essentially a de facto salary-only test” that “supplants the duties test,” the Court concluded the new rule
may well be unlawful. Critically, the court reasoned that the rule “is applicable to all states” and “[c]onsequently, the
scope of the alleged irreparable injury extends nationwide,” and held that a nationwide injunction staying the DOL’s rule
was required.

For now at least, the Dec. 1 implementation date is no longer effective, and employers now have additional “breathing
room” to consider their options:

Remember, the new regulations were never designed to affect the “duties” tests, only the “salary” test. Many
employers conducted audits in the months leading to the anticipated Dec. 1 roll-out, and to the extent those
audits identified employees who may have already been reclassified because of their duties, those decisions
should likely not be impacted. Similarly, under the injunction nothing stops employers who were simply awaiting
the Dec. 1 roll-out to finalize such duties-based reclassifications from forging ahead.

The Court’s injunction is likely not the final word. The current administration could undertake emergency
appellate steps; and the incoming administration has not yet been heard from officially on the topic.

Note, however, that it is unlikely that the DOL’s rule will go into effect as currently written. Under the Court’s
injunction, unless modified or overturned, the old rule, with its $23,660 salary minimum and duties test,
continues to be the law. Employees paid a salary less than $47,476 but who meet those prior tests will still be
exempt. To the extent employers were planning salary increases solely to be in compliance with the proposed
rule’s $47,476 floor, under the injunction that step is for the time being not legally compelled. Human resources
and communications will likely want to address the situation where employers have already informed such
employees they would receive raises — or have even implemented the raises.

This GT Alert was prepared by Robert H. Bernstein, John R. Richards, and Michael J. Slocum. Questions about this
information can be directed to:

Robert H. Bernstein | +1 973.360.7946 | bernsteinrob@gtlaw.com
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