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New DMCA Regulations: Existing, New Designated Agents Must Register
Online

The U.S. Copyright Office has promulgated new regulations affecting the designation of registered agents under the
Digital Millennium Copyright Act (DMCA) safe harbor program which have been implemented as of Dec. 1, 2016. These
changes should be noted by certain online service providers and website owners that allow content to be posted by third
parties onto or through their websites or other online platforms. Among other changes to the existing requirements, the
new regulations specify that:

(1) the Copyright Office’s online system must be used to designate agents to receive notices of alleged
infringement;

(2) existing designated agents must be re-designated through the online system by Dec. 31, 2017;
(3) designations must be renewed every three years;

(4) in addition to an individual, the designated agent may be a specific position or role (e.g., General Counsel or
Copyright Manager), a department within the service provider’s organization; or

(5) the designated agent may be a third-party entity (e.g., law firm or other service provider).


http://emailcc.com/collect/click.aspx?u=/G1GTPto3VVLC30eSRpSUrtJmQkbeeM+&rh=ff002029671e2f4f9bbe64e7294b80755d11019d

BACKGROUND

The DMCA, among other things, provides a safe harbor from copyright infringement liability for online service providers
and website owners that are engaged in specified activities (e.g., storage of material at the direction of a user, system
caching, and/or providing information location tools). If, for example, your company is an internet service provider or a
company that hosts user-generated content on its website, it may be eligible for the DMCA safe harbor program.

Among the requirements for DMCA safe harbor eligibility is the requirement that a company register an agent with the
Copyright Office who is designated to receive complaints of alleged copyright infringement on behalf of the company. The
designated agent is also responsible for maintaining accurate and current agent contact information both on the company
website and with the Copyright Office. Failure to do so may cause the company to forfeit its eligibility for DMCA safe
harbor protections.

Previously, agent registration was processed using paper forms which the Copyright Office scanned and uploaded to its
website directory. The regulations required that the designated agent be an individual, but did not clearly specify whether
that individual had to be employed by the company seeking immunity or if it could be a third party. Additionally, while
companies were responsible for ensuring that the contact information for their designated agent was accurate, once they
designated an agent, that designation never expired. Over time, the Copyright Office determined that the directory was
inaccurate and out of date, and decided to modernize its process. Noteworthy is the new final rule’s® proviso that
registrations will only be effective for a three-year period, rather than indefinitely.

NEW PROCEDURES AND IMPLICATIONS

Beginning Dec. 1, 2016, agents can no longer be designated using paper forms and companies must instead use the
Copyright Office’s new online system. In order to use the new electronic agent registration system, each service provider
must first open an account with the Copyright Office. To register, the company submits the designated agent contact
information, lists all company names and website URLs that the public may use to find the designated agent in the
Copyright Office’s directory, and pays a $6 flat fee (previously $105). The designated agent can be an individual, a
specified position or title within the company (such as General Counsel), a specified department in the company, or a
third-party entity (such as a law firm).

Related or affiliated service providers which are separate legal entities must each have a separately registered
designation (though such separate designations may be managed by a single user through a single registration account).

Going forward, each service provider must also renew, resubmit or amend (update) each designation every three years
from the date of its electronic filing with the Copyright Office. Amending the designation starts the three-year period
anew. A service provider failing to renew or update within three years may reactivate its account, but the lapse will be
noted in the Copyright Office’s directory.

Further information and tutorials on the registration process are available on the Copyright Office website.
TAKEAWAYS

1. Effective Dec. 1, 2016, the Copyright Office will only process DMCA safe harbor agent designations through its online
system. Paper forms will no longer be accepted.

117 U.S.C. 512, 17 U.S.C. 512 (c)(2), 17 U.S.C. 512 (c)(3)(A)
2 https://www.federalregister.gov/documents/2016/11/01/2016-26257/designation-of-agent-to-receive-notification-of-claimed-
infringement#footnote-2-p75695
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2. All previously-filed paper forms will expire on Dec. 31, 2017. Companies that filed DMCA safe harbor agent
designations prior to Dec. 1, 2016, must submit new agent registrations electronically with the Copyright Office

before Dec. 31, 2017.

3. Designated agents no longer need to be an individual, and can be a specified position or title within the company
(such as General Counsel or Copyright Manager) or a department within the service provider’s organization;

4. The designated agent may be a third-party entity such as a law firm or other service provider; and

5. The electronically-filed agent designations will only be effective for a period of three years from the date of filing.
Although the Copyright Office is obligated to notify companies of their agent designation renewal dates, companies

should consider entering the renewal dates in a calendar reminder system themselves.
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