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IRS Provides More Flexibility for Management Contracts
On Jan. 17, 2017, the Internal Revenue Service (IRS) issued Revenue Procedure 2017-13, which sets forth safe harbors
for when a management contract between a qualified user and service provider will not give rise to private business
use under the private business use test in section 141(b)(1) of the Internal Revenue Code of 1986, as amended, for
property financed with governmental tax-exempt bonds under Code section 141(b), or under the modified private
business use test of Code section 145(a)(2)(B) for property financed with qualified 501(c)(3) bonds. This revenue
procedure modifies, amplifies, and supersedes Rev. Proc. 2016-44, which modified and superseded Rev. Proc. 97-13 (as
supplemented by Rev. Proc. 2001-39 and section 3.02 of Notice 2014-67). The progression of revenue procedures and
the Notice reflect IRS attempts to address changes in how management contracts have been structured since Rev. Proc.
97-13 and provide greater flexibility in permitted management contracts. This GT Alert summarizes changes made by
Revenue Procedures 2016-44 and 2017-13.
Prior Management Contract Safe Harbors
Rev. Proc. 97-13 used a formulaic approach to its management contract safe harbors. Specific types of compensation
arrangements were allowed depending on the length of the management contract. These arrangements were: 1)
capitation fees, 2) periodic fixed fees, and 3) per-unit fees. Generally, longer contracts were permitted when the
arrangement provided for a greater percentage of fixed compensation. Notice 2014-67 expanded the 1997 safe harbors
to address changes in management contracts needed for affordable care organizations acting under the Affordable
Care Act and to allow a broader range of compensation arrangements for contracts with terms of up to five years.
Revenue Procedure 2016-44
Rev. Proc. 2016-44 shifted from the formulaic to a more flexible approach. The Rev. Proc. provided that a management
contract in which the only compensation was reimbursement of actual and direct expenses the service provider paid to
unrelated parties (not service provider employees) and reasonable related administrative overhead expenses did not
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give rise to private business use. In addition, a contract did not result in private business use if the following
requirements were met.
1) Reasonable compensation. Payments to the service provider under the contract had to be reasonable
compensation for the services provided. Compensation included payments reimbursing the service
provider for actual and direct expenses and the service provider’s related administrative overhead
expenses.
2) No share of profits. The contract could not provide the service provider with a share of net profits in the
managed property. This was met if no element of the compensation took into account, or was contingent
upon, the property’s net profits or its revenues and expenses. For this requirement, reimbursement of
actual or direct expenses the service provider paid to unrelated parties was disregarded compensation and
elements of compensation considered were eligibility for, amount of, and timing of compensation
payments. Incentive compensation was permitted if eligibility was determined by the provider’s
performance in meeting one or more standards (note the revenue procedure does not say standards
provided in the contract) measuring quality, performance, or productivity, and the amount and timing of
the payment met the revenue procedure standard for not being a net profit arrangement.
3) No share of net losses. The contract could not, in substance, impose any share of net losses from the
managed property on the service provider. A safe harbor applied when the amount of compensation and
unreimbursed expenses the service provider paid did not collectively and separately take into account net
losses or both revenues and expenses for any fiscal period and timing of the compensation payment was
not contingent upon the property’s net losses.
4) Longer contracts. The length of the contract, with all renewal options, could be no greater than the lesser
of 30 years or 80 percent of the weighted average reasonably expected economic life of the managed
property, using the rules in Code section 147(b), without regard to section 147(b)(3)(B)(ii) (which provides a
30 year life when at least 25 percent of the net proceeds are to be used for land), determined as of the
beginning of the contract.
5) Qualified user controls facility. The qualified user had to exercise significant control over the managed
property. That control was found if the contract required the qualified user to approve the annual budget
of the managed property, capital expenditures for the managed property, each disposition of property that
was part of the managed property, rates charged for use of the property, and the general nature and type
of use of the managed property. The revenue procedure set forth examples of methods for meeting certain
of these elements.
6) Qualified user’s rights could not be limited. The service provider could not have any role or relationship
with the qualified user that, in effect, substantially limited the qualified user from exercising its rights under
the contract. A safe harbor was provided generally limiting the service provider’s voting power on the
qualified user’s board to 20 percent, and preventing the service provider’s board chairperson from serving
on the qualified user’s board and the service provider’s chief executive officer from serving on the qualified
user’s board or being the CEO of the qualified user or its related parties. For this purpose, service provider
included related parties.
7) Qualified user bears risk of loss. The qualified user had to bear the risk of loss if the managed property was
damaged or destroyed. Penalties on the service provider for failing to follow contract operating standards
were permitted.
8) Consistent tax positions covenant. The service provider had to agree it was not entitled to and would not
take a tax position inconsistent with it being a service provider on the managed property (e.g., depreciation
or investment tax credit).
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9) Material modifications may require retesting. Material modifications to the contract could require the
contract to be retested under the safe harbor on the date modified.
If a management contract met the safe harbor, the service provider could use the project (of which the managed
property was a part) for uses that were functionally related and subordinate to performance of its services without
giving rise to private business use.
The revenue procedure was effective for management contracts entered into on or after Aug. 22, 2016, and issuers
could apply the safe harbors in the revenue procedures to contracts entered into before that date. A contract entered
into before Aug. 18, 2017, may be prohibited from applying prior rules if it was materially modified or extended after
that date (other than through a renewal option).
Revenue Procedure 2017-13
The IRS issued Rev. Proc. 2017-13 in response to industry comments on Rev. Proc. 2016-44. Rev. Proc. 2017-13 follows
Rev. Proc. 2016-44 with the following modifications.
1) Safe harbors from Rev. Proc. 97-13 continue. It confirms that without regard to whether the service
provider pays unreimbursed expenses for the managed property, compensation is not a share of net profits
or net losses if it is:
a. Based solely on compensation arrangements permitted in Rev. Proc. 97-13 (i.e., capitation fees,
fixed fees, and per unit fees);
b. A permitted incentive under Rev. Proc. 2017-13 (see, number 2 above); or
c. A combination of b. and c.
2) Deferred compensation permitted. It confirms that deferred compensation to the service provider because
of insufficient cash flows from the managed property is permitted if:
a. Compensation is payable at least annually;
b. The qualified user has reasonable consequences for paying late (e.g., interest charges or late fees);
and
c. The qualified user pays deferred compensation (with interest or late fees) within 5 years of the
original date due.
3) Useful life of land. It clarifies that in determining the economic life of the managed property, land is
considered with a 30 year life if 25 percent or more of net proceeds are to be used to finance the cost of
the land.
4) How rates are approved. It clarifies that the qualified user does not need to approve every rate charged to
have sufficient control over the property. The qualified user may approve a reasonable general description
of the method used to set the rates or require the service provider charge reasonable and customary rates,
as determined by an independent third party.
Effective Dates: Rev. Proc. 2017-13 applies to management contracts entered into on or after Jan. 17, 2017, but an
issuer may apply it to contracts entered into before that date. As with Rev. Proc. 2016-44, substantial modifications or
extensions of contracts entered into before Aug. 18, 2017, may prevent earlier rules from applying to the contract.
This GT Alert was prepared by Rebecca L. Caldwell-Harrigal. Questions about this information can be directed to:
>
>
>
>

Rebecca L. Caldwell-Harrigal | +1 703.749.1314 | caldwellharrigalr@gtlaw.com
Linda L. D’Onofrio | +1 212.801.6870 | donofriol@gtlaw.com
Vanessa Albert Lowry | +1 215.988.7811 | lowryv@gtlaw.com
Or your Greenberg Traurig attorney

3

Amsterdam
+ 31 20 301 7300

Denver
+1 303.572.6500

Northern Virginia
+1 703.749.1300

Tallahassee
+1 850.222.6891

Atlanta
+1 678.553.2100

Fort Lauderdale
+1 954.765.0500

Orange County
+1 949.732.6500

Tampa
+1 813.318.5700

Austin
+1 512.320.7200

Houston
+1 713.374.3500

Orlando
+1 407.420.1000

Tel Aviv^
+03.636.6000

Berlin¬
+49 (0) 30 700 171 100

Las Vegas
+1 702.792.3773

Philadelphia
+1 215.988.7800

Tokyo¤
+81 (0)3 4510 2200

Berlin-GT Restructuring¯
+49 (0) 30 700 171 100

London*
+44 (0)203 349 8700

Phoenix
+1 602.445.8000

Warsaw~
+48 22 690 6100

Boca Raton
+1 561.955.7600

Los Angeles
+1 310.586.7700

Sacramento
+1 916.442.1111

Washington, D.C.
+1 202.331.3100

Boston
+1 617.310.6000

Mexico City+
+52 55 5029.0000

San Francisco
+1 415.655.1300

Westchester County
+1 914.286.2900

Chicago
+1 312.456.8400

Miami
+1 305.579.0500

Seoul∞
+82 (0) 2.369.1000

West Palm Beach
+1 561.650.7900

Dallas
+1 214.665.3600

New Jersey
+1 973.360.7900

Shanghai
+86 (0) 21.6391.6633

This Greenberg Traurig Alert is issued for informational purposes only and is not intended to be construed or used as general legal
advice nor as a solicitation of any type. Please contact the author(s) or your Greenberg Traurig contact if you have questions regarding
the currency of this information. The hiring of a lawyer is an important decision. Before you decide, ask for written information about
the lawyer's legal qualifications and experience. Greenberg Traurig is a service mark and trade name of Greenberg Traurig, LLP and
Greenberg Traurig, P.A. ¬Greenberg Traurig’s Berlin office is operated by Greenberg Traurig Germany, an affiliate of Greenberg Traurig,
P.A. and Greenberg Traurig, LLP. ¯ Berlin - GT Restructuring is operated by Köhler-Ma Geiser Partnerschaft Rechtsanwälte,
Insolvenzverwalter. *Operates as a separate UK registered legal entity. **Greenberg Traurig is not responsible for any legal or other
services rendered by attorneys employed by the strategic alliance firms. +Greenberg Traurig's Mexico City office is operated by
Greenberg Traurig, S.C., an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. ∞Operates as Greenberg Traurig LLP
Foreign Legal Consultant Office. ^Greenberg Traurig's Tel Aviv office is a branch of Greenberg Traurig, P.A., Florida, USA. ¤Greenberg
Traurig Tokyo Law Offices are operated by GT Tokyo Horitsu Jimusho, an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP.
~Greenberg Traurig's Warsaw office is operated by Greenberg Traurig Grzesiak sp.k., an affiliate of Greenberg Traurig, P.A. and
Greenberg Traurig, LLP. Certain partners in Greenberg Traurig Grzesiak sp.k. are also shareholders in Greenberg Traurig, P.A. Images in
this advertisement do not depict Greenberg Traurig attorneys, clients, staff or facilities. No aspect of this advertisement has been
approved by the Supreme Court of New Jersey. ©2017 Greenberg Traurig, LLP. All rights reserved.

4

