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Florida Supreme Court Rejects Procedural Aspects of Daubert Based
on ‘Grave Constitutional Concerns’

On Feb. 16, 2017, the Florida Supreme Court declined to adopt the federal standard for admissibility of expert
testimony. Specifically, in a 4-2 per curiam decision, the Florida Supreme Court declined to adopt as a rule the Florida
Legislature’s amendments to Sections 90.702 and 90.704 of the Florida Evidence Code, which amendments had
replaced the standard previously articulated in Frye v. United States, 293 F. 1013 (D.C. Cir. 1923), and instead codified
the federal standard for admissibility of expert testimony set forth in the United States Supreme Court’s decision in
Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), certain cases applying Daubert,* and Federal Rule
of Evidence 702 (collectively, the Daubert standard).

The Daubert standard for admissibility of expert testimony, which federal courts have applied in some form since
1993, charges trial judges with a gatekeeping responsibility to exclude unreliable expert testimony, such that trial
judges must “ensur[e] that an expert’s testimony both rests on a reliable foundation and is relevant to the task at
hand.”? Rule 702 was amended in response to the Supreme Court’s Daubert decision and certain cases that followed
shortly thereafter. As amended, Rule 702 sets forth “some general standards that the trial court must use to assess
the reliability and helpfulness of proffered expert testimony.”*

Before the Legislature’s amendments took effect in July 2013, Florida courts applied the Frye standard for
admissibility of expert testimony. Under Frye, “in order to introduce expert testimony deduced from a scientific
principle or discovery, the principle or discovery ‘must be sufficiently established to have gained general acceptance

! Gen. Elec. Co. v. Joiner, 522 U.S. 136 (1997), and Kumho Tire Co., Ltd. v. Carmichael, 526 U.S. 137 (1999) (together with Daubert, frequently
referred as the Daubert trilogy).

% In re: Amends. to the Fla. Evid. Code, No. SC16-181 (Fla. Feb. 16, 2017) (Slip op.); Ch. 2013-107, §§ 1, 2, Laws of Fla.

® Daubert, 509 U.S. at 597.

* Fed. R. Evid. 702, advisory committee’s note to 2000 amendments.

®Ch. 2013-107, § 3, Laws of Fla.
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in the particular field in which it belongs.

The Legislature’s Daubert amendments came before the Florida Supreme Court as part of The Florida Bar’s Code and
Rules of Evidence Committee’s regular-cycle report.” The majority (Chief Justice Labarga and Justices Pariente, Lewis,
and Quince) followed the recommendation of a 16-14 majority of the Committee not to adopt the amendments,® to
the extent they are procedural, which the Court is empowered to do under Florida’s Constitution.’ The majority
refrained from providing any elaborate analysis to support its decision, but did share the Committee’s “grave
constitutional concerns” about the Daubert amendments, such as “undermining the right to a jury trial and denying
access to the courts.”

Perhaps not surprisingly to most Florida practitioners, Justice Polston, joined by Justice Canady, dissented. The
dissent, which would adopt the Daubert standard as amended by the Florida Legislature, criticized the majority for its
purported (and “unfounded”) “grave constitutional concerns” about the federal standard, pointing out that: “the
standard has been routinely applied in federal courts ever since” the United States Supreme Court decided Daubert
in 1993; a “clear majority of state jurisdictions also adhere to the Daubert standard”; and there are no “reported
decisions [of which the dissent is aware] that have held that the Daubert standard violates the constitutional
guarantees of a jury trial and access to courts”; indeed, case law holds to the contrary.™

Justice Lawson, who joined the Court recently in January 2016, following the retirement of Justice Perry, did not take
part in the ruling.

The majority’s decision not to adopt the Daubert amendments “to the extent that they are procedural,” does not end
the debate on the standard for admissibility of expert testimony in Florida. The Court made it clear that the
Committee’s constitutional concerns “must be left for a proper case or controversy.”**

This GT Alert was prepared by Katherine M. Clemente and Stephanie L. Varela. Questions about this information can
be directed to:

Katherine M. Clemente | +1 305.579.0803 | clementek@gtlaw.com
Stephanie L. Varela | +1 305.579.0539 | varelas@gtlaw.com
Or your Greenberg Traurig Attorney

® Flanagan v. State, 625 So. 2d 827, 828 (Fla. 1993) (quoting Frye, 293 F. at 1014).
7 See Fla. R. Jud. Admin. 2.140 (a), (b).
® The Florida Bar’s Board of Governors approved the Committee’s recommendations. Slip op. at 4.
° The Florida Constitution authorizes the supreme court to “adopt rules for the practice and procedure in all courts.” Art. V, § 2(a), Fla. Const.
10 ¢y . .
Slip op. at 15-16 (Polston, J., dissenting).
“slipop.at1,5,9,15.


http://www.gtlaw.com/People/Katherine-M-Clemente
mailto:clementek@gtlaw.com
http://www.gtlaw.com/People/Stephanie-L-Varela
mailto:varelas@gtlaw.com
http://www.gtlaw.com/

Amsterdam
+31 20301 7300

Atlanta
+1 678.553.2100

Austin
+1512.320.7200

Berlin-
+49 (0) 30 700 171 100

Berlin-GT Restructuring”™

+49 (0) 30 700 171 100

Boca Raton
+1 561.955.7600

Boston
+1 617.310.6000

Chicago
+1312.456.8400

Dallas
+1 214.665.3600

Denver
+1 303.572.6500

Fort Lauderdale
+1 954.765.0500

Houston
+1 713.374.3500

Las Vegas
+1702.792.3773

London*
+44 (0)203 349 8700

Los Angeles
+1 310.586.7700

Mexico City+

+52 55 5029.0000
Miami

+1 305.579.0500

New Jersey
+1 973.360.7900

Northern Virginia
+1 703.749.1300

Orange County
+1949.732.6500

Orlando
+1407.420.1000

Philadelphia
+1215.988.7800

Phoenix
+1 602.445.8000

Sacramento
+1916.442.1111

San Francisco
+1 415.655.1300

Seouloo
+82 (0) 2.369.1000

Shanghai
+86 (0) 21.6391.6633

Tallahassee
+1 850.222.6891

Tampa
+1 813.318.5700

Tel AvivA
+03.636.6000

Tokyoxt
+81(0)3 45102200

Warsaw™
+48 22 690 6100

Washington, D.C.
+1202.331.3100

Westchester County
+1914.286.2900

West Palm Beach
+1 561.650.7900

This Greenberg Traurig Alert is issued for informational purposes only and is not intended to be construed or used as general legal
advice nor as a solicitation of any type. Please contact the author(s) or your Greenberg Traurig contact if you have questions regarding
the currency of this information. The hiring of a lawyer is an important decision. Before you decide, ask for written information about
the lawyer's legal qualifications and experience. Greenberg Traurig is a service mark and trade name of Greenberg Traurig, LLP and
Greenberg Traurig, P.A. -Greenberg Traurig’s Berlin office is operated by Greenberg Traurig Germany, an affiliate of Greenberg
Traurig, P.A. and Greenberg Traurig, LLP. ~ Berlin - GT Restructuring is operated by Kéhler-Ma Geiser Partnerschaft Rechtsanwiilte,
Insolvenzverwalter. *Operates as a separate UK registered legal entity. **Greenberg Traurig is not responsible for any legal or other
services rendered by attorneys employed by the strategic alliance firms. +Greenberg Traurig's Mexico City office is operated by
Greenberg Traurig, S.C., an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig, LLP. 2Operates as Greenberg Traurig LLP
Foreign Legal Consultant Office. *Greenberg Traurig's Tel Aviv office is a branch of Greenberg Traurig, P.A., Florida, USA. "Greenberg
Traurig Tokyo Law Offices are operated by GT Tokyo Horitsu Jimusho, an affiliate of Greenberg Traurig, P.A. and Greenberg Traurig,
LLP. ~Greenberg Traurig's Warsaw office is operated by Greenberg Traurig Grzesiak sp.k., an affiliate of Greenberg Traurig, P.A. and
Greenberg Traurig, LLP. Certain partners in Greenberg Traurig Grzesiak sp.k. are also shareholders in Greenberg Traurig, P.A. Images in
this advertisement do not depict Greenberg Traurig attorneys, clients, staff or facilities. No aspect of this advertisement has been
approved by the Supreme Court of New Jersey. ©2017 Greenberg Traurig, LLP. All rights reserved.



