Lobbying Regulation in New York State

By Mark Glaser

Introduction

New York State first re-
quired lobbyists to register
and disclose their efforts
to influence legislation
nearly one hundred years
ago, in 1906.! Proving, once
again, that the more things
change, the more they stay
the same, the first person
to register under the 1906
law was the Reverend A.

S. Gregg, who represented
the “International Reform Bureau of Washington”

and was retained to lobby for an anti-gambling bill
that would make gambling a felony within “racetrack
inclosures.”? The 1906 law required that lobbyists
register with the Secretary of State, and, at the end of
the legislative session, disclose their expenses.® This
law remained in effect for seventy-one years until 1977
when the Temporary State Commission on Lobbying
(the “Temporary State Commission”) was created to
receive lobbying filings and to issue advisory opinions
on the application of the lobbying law.* Subsequent

to the 1977 law, what is now the Lobbying Act was
amended numerous times, nearly each time creating
new regulatory bodies to regulate the lobbying indus-
try in response to a perceived scandal.

Today, the New York State Lobbying Act covers
activities far beyond the realm of legislation, regu-
lating “lobbying activities” before New York State
government—a term that is very broadly defined—
and jurisdictions with a population of 50,000 or more.
In addition, New York City has its own extensive lob-
bying regulatory structure,” and Suffolk County also
has a local law pertaining to certain lobbying activities
before the County.®

This article reviews the provisions of the New York
State Lobbying Act, its breadth, disclosure require-
ments, and the many restrictions imposed on lobby-
ists and clients of lobbyists. As is highlighted below,

a determination of whether an activity constitutes
lobbying, or is reportable, depends on the specific facts
of the particular situation. Thus, individuals and enti-
ties that interact with State or local government must
always be cautious in determining whether an activity
is, in fact, regulated lobbying activity. It is important to
note that the information provided below is informed
by advisory opinions and guidance documents issued
by the former Commission on Public Integrity, the
Commission on Lobbying and the Temporary State
Commission. In 2011, the Public Integrity Reform Act

of 2011 was enacted, creating the new Joint Commis-
sion on Public Ethics (sometimes referred to herein as
“JCOPE” or the “Commission”).” JCOPE is required to
examine prior guidance and advisory opinions and to
determine whether such advice is consistent with law.
Although JCOPE may, on a going forward basis, revise
prior interpretations, and, in fact, has issued revised
guidance and proposed regulations,® there is a body of
well-settled law and guidance.

New York State Lobbying Act

The New York State Lobbying Act (the “Act”)’
entails significant reporting and compliance require-
ments, and imposes stringent penalties for violations of
its provisions. Furthermore, the Act (along with corre-
sponding provisions in the Public Officers Law) makes
it generally illegal for a lobbyist or a client to offer to
give or to give a gift to a public official. However, be-
fore one can have an appreciation of the Act, one must
understand what activities constitute lobbying.

Definition of Lobbying Activities

Section 1-c of the Act defines “lobbying” and “lob-
bying activities” as attempts to influence a broad range
of governmental decision-making at the State, agency,
tribal and local levels, specifically:

¢ The introduction, amendment, passage or defeat

of State legislation;!°

* The approval or disapproval of such legislation
by the Governor;!!

* The adoption or rejection by a State agency of a
rule or regulation having the force and effect of
law;12

¢ The outcome of a state agency rate-making pro-
ceeding;'®

* The introduction, amendment, passage or defeat
of a local law, ordinance, resolution or regulation
by a covered jurisdiction;!*

* The adoption or rejection of any rule or regula-
tion having the force and effect of a local law, or-
dinance or regulation in a covered jurisdiction;15

* A rate-making proceeding by a covered local
16

jurisdiction;

* The State and local government procurement
process where the value of the procurement is
estimated to be greater than $15,000 on an annual
basis;!”
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¢ Tribal-state compacts and other agreements,
or other State actions with respect to Class III
(casino) gaming;'® or

e State or local government Executive Orders."

Attempts to influence covered entities with re-
gards to these issues are subject to the registration and
reporting obligations that are described below. Similar-
ly, lobbying of industrial development agencies, public
authorities and public corporations (but not school
districts) is also covered. It is important to remember
that even if a person is only lobbying a local jurisdic-
tion registration with JCOPE likely is required if the lo-
cal jurisdiction has a population of more than 50,000.%°
In the case of lobbying the City of New York or Suffolk
County government, registration and reporting may
be required with both the municipality and JCOPE.?!
When simultaneous registration is required, registra-
tion with only one of these bodies is insufficient and,
as described below, may result in penalties for failure
to timely file registrations and reports.

The lobbying regulatory bodies have also inter-
preted “lobbying activity” very broadly. As has long
been held by these bodies, lobbying activity encom-
passes “[a]ny activity intended to support, oppose,
modify, delay, expedite or otherwise affect any of the
[governmental] actions specified in” the Lobbying
Act.?? Furthermore, any activity intended to influence
a covered official with respect to one of the enumer-
ated lobbying activities “is lobbying irrespective of
how contact is made.”?® Contact includes face-to-face
meetings, printed communications and electronic com-
munications (including phones, e-mail and faxes), bill-
boards and other communications exhorting contact
with public officials (grassroots lobbying).

Exclusions from Lobbying Activity

The Act excludes the following activities from the
definition of lobbying activities:

* Engaging in drafting, advising clients on or
rendering opinions on proposed legislation,
rules, regulations or rates, municipal ordinances
and resolutions, executive orders, procurement
contracts,? or tribal-state compacts, memoranda
of understanding, or any other tribal-state agree-
ments or other written materials related to Class
III gaming as provided in 25 U.S.C. § 2701, when
such professional services are not otherwise
connected with state or municipal legislative
or executive action on such legislation, rules,
regulations or rates, municipal ordinances and
resolutions, executive orders, procurement
contracts, or tribal-state compacts, memoranda
of understanding, or any other tribal-state agree-
ments or other written materials related to Class
III gaming as provided in 25 U.S.C. § 2701;

¢ Publication or broadcast of news items, editori-
als or other comments, or paid advertisements
by newspapers and other periodicals and radio
and television stations, and owners and em-
ployees thereof, in connection with proposed
legislation, rules, regulations or rates, municipal
ordinances and resolutions, executive orders,
tribal-state compacts, memoranda of under-
standing or other tribal-state agreements related
to Class IIl gaming as provided in 25 U.S.C. §
2701, or procurement contracts by a state agency,
municipal agency, local legislative body, the state
legislature, or the unified court system;

e Participating as witnesses, attorneys or other
representatives in public proceedings of a state
or municipal agency when all such participation
by a person is part of the public record thereof
and all preparation by such person for such par-
ticipation;

e Attempts to influence a state or municipal
agency in an adjudicatory proceeding, as “adju-
dicatory proceeding” is defined by section 102 of
the state administrative procedure act;

* Preparing or submitting a response to a request
for information or comments by the state legisla-
ture, the governor, or a state agency or a commit-
tee or officer of the legislature or a state agency,
or by the unified court system, or by a legislative
or executive body or officer of a municipality or
a commission, committee or officer of a munici-
pal legislative or executive body; and

* Any attempt by a church, its integrated auxiliary,
or a convention or association of churches that
is exempt from filing a federal income tax return
under paragraph 2(A)(i) of section 6033(a) of
Title 26 of the United States Code or a religious
order that is exempt from filing a federal income
tax return under paragraph (2)(A)(iii) of such
section 6033(a) to influence passage or defeat of
a local law, ordinance, resolution or regulation or
any rule or regulation having the force and effect
of a local law, ordinance or regulation.?”

Procurement Lobbying

As noted previously, any attempt to influence any
determination by a public official (defined to mean vir-
tually any officer or employee of the State or a covered
municipal entity), or by a person or entity working in
cooperation with a public official related to a govern-
mental procurement, constitutes lobbying activity.?®
The rules regarding procurement lobbying are exten-
sive, nuanced, and not always intuitive.

In addition to the provisions that make procure-
ment activities lobbying, it is important to understand
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that the Lobbying Act prohibits certain contacts with
State government officers and employees during the
time that a procurement is pending.?” This limitation
on contacts, known as the “restricted period,” is one of
the most comprehensive in the nation. The restricted
period is discussed in more detail below, but it is
important to stress that the penalty for violating the
restricted period is draconian.?® Another unusual as-
pect of the procurement lobbying rules is that procure-
ments by an officer or employee of the Unified Court
System, or by those working in cooperation with such
officers or employees, are also covered, as are pro-
curements by the State Legislature.?” This is the only
instance where lobbying the Judicial branch of govern-
ment constitutes covered activity.

But what constitutes a “governmental pro-
curement”?

Section 1-c(p) of the legislative law provides that a
governmental procurement means:

1) the public announcement, public notice, or
public communication to any potential vendor
of a determination of need for a procurement,
which shall include, but not be limited to, the
public notification of the specifications, bid
documents, request for proposals, or evaluation
criteria for the procurement contract;

2) solicitation for a procurement contract;
3) evaluation of a procurement contract;

4) award, approval, denial or disapproval of a
procurement contract;

5) approval or denial of an assignment, amend-
ment (other than amendments that are au-
thorized and payable under the terms of the
procurement contract as it was finally awarded
or approved by the comptroller, as applicable),
renewal or extension of a procurement contract,
or any other material change in the procure-
ment contract resulting in a financial benefit to
the offerer.3

The Legislative Law instructs that covered pro-
curement contracts relate to the governmental pro-
curement of commodities, services, a technology, a
public work, construction, a revenue contract, the
purchase, sale or lease of real property or an acquisi-
tion or granting of other interest in real property.* A
“revenue contract” means “any written agreement
between a state or municipal agency or a local legisla-
tive body and an offerer whereby the state or munici-
pal agency or local legislative body gives or grants a
concession or a franchise.”??

Commission Guidelines provide that procure-
ment lobbying activities do not begin until a covered
entity makes a “determination of need” for the product
or service to be procured.* Accordingly, attempts to
influence a procurement prior to the issuance of such
a determination do not constitute lobbying. Thus, true
business development activities, before a governmental
entity has decided that it “needs” a product or service,
are not lobbying.

The Commission recognizes that not all covered
entities actually make a formal determination of need,
and thus, to avoid a violation of the restricted period,
specifically authorizes a limited inquiry to the entity
to ask whether or not it has made a determination of
the need for the product or service.>* The Commission
has advised that this inquiry always be made before
attempting to influence a procurement.®

The Act provides a limited list of activities that are
excluded from the definition of procurement lobbying,
including:

e Activities of commissioned salespersons with
respect to governmental procurements. Commis-
sioned salespersons are defined in the statute to
mean persons who are primarily employed to
cause or promote the sale of, or to influence or
induce another to make a purchase of, an article
of procurement, and who are paid in whole or in
part based on a percentage of all or substantial
part of their sales.3

® Persons engaged in drafting procurement con-
tracts, advising clients on or rendering opinions
on proposed procurement contracts, but only
when such professional services are not other-
wise connected with governmental action on the
procurement contract.?

¢ Activities relating to procurements under Section
162 of the State Finance Law (Preferred Sources).
Such sources include agencies for the blind and
other severely disabled persons and veteran’s
workshops. This exception is limited, however;
it does not apply to attempts to influence the
issuance or terms of the specifications that serve
as the basis for bid documents, requests for
proposals, invitations for bids, or solicitations
of proposals, or any other method for soliciting
a response from offerers intending to result in a
procurement contract.3

e Participation in bid conferences.?

* Negotiations between a purported successful
bidder and the governmental entity.*
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e Communications between a governmental entity
and the holder of an existing procurement con-
tract for the purpose of negotiating the terms of
a purchase of a commodity, service, technology
or other article of procurement pursuant to that
existing contract, except that communications
with a local legislative body relating to the terms
of a franchise renewal remain within the defini-
tion of lobbying activity.4!

e Parties to a bid protest, appeal or other review
proceeding before the governmental entity con-
ducting the procurement seeking a final admin-
istrative adjudication or in subsequent judicial
proceedings.*?

¢ Bringing of complaints of alleged improper con-
duct in a procurement to the attorney general,
inspector general, district attorney or court of
competent jurisdiction.*?

e Submission of written protests, appeals or com-
plaints to the State Comptroller’s office during
the process of contract approval, where the State
Comptroller’s office approval is required by
law, and where such communications and any
responses are made in writing and are required
to be entered in the procurement record.*

¢ Bringing of complaints of alleged improper con-
duct in local government procurements to the
State Comptroller’s office.*®

® Submission of a bid or proposal (orally, written
or electronically) in response to a solicitation
intending to result in a procurement contract.

¢ Offerers* submitting written questions to a des-
ignated contact of the procuring governmental
entity when all written questions and responses
are to be disseminated to all offerers who have
expressed an interest in the solicitation.*

® Contacts during the procurement process be-
tween designated staff of the procuring entity
involved in the procurement and officers and
employees of bidders or potential bidders, or
their subcontractors, “who are charged with the
performance of functions relating to contracts
and who are qualified by education, training
or experience to provide technical services to
explain, clarify or demonstrate the qualities,
characteristics or advantages of an article of
procurement.”#’ Such contacts must: (i) be lim-
ited to providing information to the staff of the
procuring entity to assist them in understanding
and assessing the qualities, characteristics or
anticipated performance of an article of procure-
ment; (ii) not include any recommendations or

advocate for any contract provisions; and (iii)
occur only at such times and in such manner as
authorized under the procuring entity’s solici-
tation or guidelines and procedures. The law fur-
ther restricts this exception by defining technical
services to mean “analysis directly applying any
accounting, engineering, scientific or other simi-
lar technical disciplines.”® Note that this excep-
tion does not permit use of consultants, outside
experts or agents.>!

* After award, communications by an officer or
employee of the offerer, when such communica-
tions are in the ordinary course of providing the
article of procurement and within the assigned
duties of the officer or employee. Registered
lobbyists, as well as agents and independent
contractors whose primary duty is to engage
in lobbying activities, are not eligible to take
advantage of this exception.>?

* Persons who communicate with public officials,
where such communications are limited to ob-
taining factual information related to benefits or
incentives offered by a State or municipal agency
and where such communications do not include
recommendations or advocate governmental ac-
tion or contract provisions and are not otherwise
connected with legislative or executive action
or determinations. Registered lobbyists are not
eligible to take advantage of this exception.>®

Restricted Contact Rules for Procurement
Activities

As noted previously, one of the most significant
provisions of the Lobbying Act is the imposition of a
restricted period, prohibiting most lobbying activity
by lobbyists or their clients during a governmental
procurement.> The restricted contact provisions are
applicable to all State governmental entities, industrial
development agencies located in a municipality with a
population of more than 50,000 and local public benefit
corporations. Note, however, that except as provided
above, the restricted period provisions are not applica-
ble to local governments. Pursuant to § 1-n of the Leg-
islative Law, the restricted period runs from the date
of the first written notice, advertisement or solicitation
for the procurement and ends with the final contract
award, including, where applicable, approval by the
State Comptroller.® The Commission has interpreted
this provision to mean that the restricted period begins
at the earliest written notice of a formal (whether writ-
ten or oral) solicitation of a response from offerors.

During the restricted period, lobbyists and clients
may not:
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¢ Contact any person within the procuring entity,
except for the person or persons designated to
receive such contacts, relating to the procure-
ment. This prohibition is applicable to all New
York State procuring entities.>

* Engage in lobbying activities concerning a
procurement by contacting any person in a
State agency other than the procuring agency.”’
The definition of a State agency is broad and
includes “any department, board, bureau, com-
mission, division, office, council committee or
officer” of the State, or a public benefit corpora-
tion or public authority, at least one of whose
members is appointed by the Governor, and
authorized by law to make rules or to make final
decisions in adjudicatory proceedings.®® Note,
however, that in some circumstances, contact
with members of the legislature and legislative
staff may be permitted provided that when the
legislature is the procuring entity, such contact
is also prohibited. Note also that this prohibition
against contacts with agencies other than the
procuring entity does not apply to local govern-
ments. Finally, it is also worth noting that some
procurement contract solicitations, on both the
State and local government level, may impose a
restriction on contacts that may be more strin-
gent than the requirements of State law.>

Penalties for violating these prohibitions during
the restricted period are severe, including fines, loss of
the contracting opportunity, and for repeated offenses,
debarment of the client and lobbyist.*

There are a number of exceptions to the restricted
contact rules which are deemed not to be lobbying
activities, and, therefore, are permissible. These are
similar to the exceptions to procurement lobbying
activity enumerated above, and are not repeated here.

There is one exception, however, that bears special
mention. Contacts with members of the State Legis-
lature concerning governmental procurements by a
State agency, the unified court system or a municipal
agency are expressly permitted by the Act. Note that
contact with a State legislator is not authorized with
respect to procurements by the House of the State
Legislature in which the legislator serves.®!

Who Is a Lobbyist?

Under the Act, every person or organization
retained, employed or designated by any client to en-
gage in the lobbying activities described above is con-
sidered a lobbyist.®? Unlike in some other jurisdictions,
this definition encompasses employees of entities
who, as part of their duties, interact with government
in a way that constitutes lobbying activities. For the

purposes of registration, these employee lobbyists will
generally not be the registrant, but must still be identi-
fied as an “additional lobbyist” of the entity employer.

Registration and Disclosure Obligations of
Lobbyists and Clients of Lobbyists

a. Statements of Registration, Bi-Monthly
Reports, and Semi-Annual Reports

All lobbyists who expend, incur or receive, or
reasonably anticipate that they will expend, incur or
receive in the coming year, compensation or expenses
in excess of $5,000 for lobbying during the calendar
year, must annually file a Statement of Registration
with the Commission®® as well as bi-monthly reports.®
For lobbyists who reasonably anticipate being paid
more than $5,000 for lobbying services, the Statement
of Registration must be filed by January 1 if they are re-
tained prior to December 15. If retained or hired after
December 15, then the registration must be filed within
15 days of being retained or within 10 days of expend-
ing or receiving any monies for lobbying activities.®® Of
note to municipal attorneys, lobbyists must report on
the Statement of Registration the resolution or mu-
nicipal ordinance numbers of resolutions or municipal
ordinances lobbied or expected to be lobbied.®” The
lobbyist registration must be accompanied by a $200
fee, but only if the lobbyist expects to incur or expend
in excess of $5,000.68

Additionally, clients of lobbyists (i.e., entities or
persons who retain or employ lobbyists) must file
semi-annual reports.®’ Semi-annual reports are cumu-
lative for all lobbying activities on behalf of the client
during the reporting period and must contain the same
information required to be reported on the Lobbyist
bi-monthly reports.”? Clients must remit a $50 filing fee
with their semi-annual reports.”!

The registration and reporting forms are supplied
by the Commission. The Commission prefers electronic
filing of all forms and reports. These forms are avail-
able at the Commission’s website: http://www.jcope.
ny.gov/.

b. Reportable Expenses

Expenses are to be listed in the aggregate if $75
or less.”? If any one expense for the purpose of lobby-
ing is more than $75, the expense must be detailed as
to amount, purpose, to whom paid and, if an expense
greater than $75 is on behalf of any individual person,
the name of the person is required to be reported.”
Expenses, however, do not include: (1) personal
sustenance, lodging and travel disbursements of the
lobbyist; or (2) expenses, not in excess of $500 in any
one calendar year, directly incurred for the printing or
other means of production or mailing of letters, memo-
randa or other written communications.”
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Expenses for salaries, other than that of the lob-
byist, are to be reported in the aggregate. Thus, the
allocable expenses incurred for an in-house lobbyist’s
secretary and other clerical help are required to be
reported, but aggregated in a lump sum.”

Expenses of more than $50 are required to be paid
by check or substantiated by receipts. The checks and
receipts are required to be maintained on file for a
period of three years.”®

c¢.  Filing Dates for Reports

As noted previously, bi-monthly reports must be
filed within 15 days after the close of the applicable re-
porting period, and semi-annual reports must be filed
by July 15th for the first semi-annual filing period, and
by January 15th of the following year, for the second
semi-annual filing period.””

Other Disclosure Obligations of the Act
a. Reportable Business Relationships

Since 2012, lobbyists and clients of lobbyists have
been required to disclose all “reportable business
relationships.””® A “reportable business relationship”
means any relationship where a lobbyist or a client
pays more than $1,000 “for any goods, services or any-
thing of value,” to any state public officer, legislator, or
employee, or “any entity in which the lobbyist or client
of a lobbyist knows or has reason to know [that such
government official] is a proprietor, partner, director,
officer or manager, or owns or controls ten percent
or more of the stock of such entity,” or one percent or
more of stock in a publicly traded entity.”” Lobbyists
are now required to report such relationships as part
of their statement of registration. Clients are similarly
required to disclose any such business interaction on
their semi-annual reports.

b. Source of Funding Disclosure

Also since 2012, lobbying entities and clients of
lobbyists are required to disclose the names of persons
and entities that financially contribute to a lobbying
effort.3’ Pursuant to regulations recently adopted by
JCOPE, any entity that: (1) engages in lobbying on
its own behalf (as opposed to a lobbying firm that
represents clients); (2) spends more than $50,000 in
lobbying compensation and expenditures during the
prior calendar year or in the 12 months preceding the
relevant bi-monthly reporting period; and (3) devotes
at least 3% of its total expenditures during the same
period towards lobbying activity in New York State,
will be required to identify the names of all sources
that provided more than $5,000 to support the entity’s
lobbying activities, and the amount that each source
provided. The lobbying entity is required to report
this information on the bi-monthly reports due on July
15. Clients of lobbyists filing semi-annual reports on

that same date will also have to disclose the name and
amount of funding provided if the client spent more
than $50,000 in lobbying compensation and expendi-
tures during prior calendar year or in 12 months pre-
ceding the relevant bi-monthly reporting period; and
devoted at least 3% of its total expenditures during the
same 12 month period towards lobbying activity. This
client report obligation exists even for those entities
that did not engage in any lobbying on its own behalf,
but raised funds to pay an outside consultant for the
lobbying effort.

The law provides for only very narrow exceptions
to the new obligation to disclose the sources that pro-
vide funding for the covered entity’s lobbying effort:

¢ Charitable organizations that are registered
with the New York State Attorney General and
exempt from taxation pursuant to Internal Rev-
enue Code 501(c)(3); and,

e organizations that are registered with the New
York State Attorney General and exempt from
taxation pursuant to Internal Revenue Code
501(c)(4), if the entity can establish that disclo-
sure of the contributors would “lead to harm,
threats, harassment, or reprisals” to the donor;
and governmental entities, are excluded from
this new reporting.8! JCOPE has been very reti-
cent to issue a waiver under this exception.

c¢. Disclosure of Lobbying Activities Related to
Grants

Lobbying with respect to grants receives special
treatment under the Act.8? Although not considered
lobbying activity, lobbyists who are already required
to register and file lobbying reports, who also seek to
influence the solicitation, award or administration of
a grant, loan, or agreement involving the disburse-
ment of public monies in excess of $15,000 (other than
a governmental procurement), must file an additional
report.®

It is worth noting that persons seeking grants
through the State legislative process (e.g., as part of the
State budget) or through a similar local process where
the lobbyist seeks to influence local laws or resolutions,
are likely engaged in traditional lobbying activity that
is required to be reported.

Gift Restrictions

Lobbyists and clients of lobbyists are prohibited
from offering or giving any gift of more than nominal
value to any public official.3 Recently adopted regula-
tions define nominal value as “an item or service with
a fair market value of ten dollars or less.”® As noted
below, exceptions to the gift rules are limited. In addi-
tion, some agencies have more stringent gift prohibi-
tions than those set out below.
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The definition of a public official is extremely
broad, covering all statewide elected officials, state
employees, members of the legislature, legislative
employees, members and commissions of boards,
commissions and public benefit corporations.®¢ In

a segment of the general public and offered on
the same terms and conditions as offered to the
general public or segment thereof.?*

e Gifts from family members, members of the

addition, local elected officials and local government
employees of municipalities of 50,000 or more are also
included within this definition. Note that gifts include
meals, tickets to sporting events and entertainment,
and anything else of value given to a public official.
However, gifts do not include:

¢ Complimentary attendance, including food and
beverage, at bona fide charitable or political
events.®”

e Food and beverage valued at $15 or less.®

e Complimentary attendance, food and bever-
age offered by the sponsor of a widely attended
event (or in good faith intended to be widely
attended), but only if attendance at the event
is: (a) related to the attendee’s duties or respon-
sibilities as a public official, or (b) allows the
public official to perform a ceremonial function
appropriate to his or her position.®” Note that
the Act provides a safe harbor provision with
respect to when a public official’s duties or
responsibilities are related to an event, provid-
ing that a “public official’s duties or responsi-
bilities shall include, but not be limited to either
(1) attending an event or a meeting at which a
speaker or attendee addresses an issue of public
interest or concern as a significant activity at
the event or meeting; or (2) for elected public
officials or their staff attending with or on behalf
of such elected officials, attending an event or
a meeting at which more than one-half of the
attendees. . .are residents of the county, district
or jurisdiction from which the elected public of-
ficial was elected.”°

* Awards, plaques, and other ceremonial items,
but only if the award is: (a) publicly presented,
or intended to be publicly presented; (b) in
recognition of public service; (c) of the type
customarily bestowed at such or similar ceremo-
nies; and, (d) otherwise reasonable under the
circumstances.’!

® An honorary degree by a public or private col-
lege or university.”?

* Promotional items having no substantial resale
value such as pens, mugs, calendars, hats and
t-shirts that bear an organization’s name, logo or
message in a manner that promotes the organi-
zation’s cause.”

® Goods and services, or discounts for goods
and services, offered to the general public or

same household, or persons with a personal rela-
tionship with the public official, including invita-
tions to attend personal or family social events,
but only if it is the family, household, or personal
relationship that is the primary motivating factor
as determined by the following considerations:
(a) the history and nature of the relationship
between the donor and the recipient, including
whether items have been previously exchanged;
(b) whether the item was purchased by the
donor; and, (c) whether or not the donor at the
same time gave similar items to other public of-
ficials. Note that this exception does not apply if
the donor seeks to charge or deduct the item as a
business expense or seeks reimbursement from a
client.”

Political contributions reportable under Article
14 of the Election Law.%

Travel reimbursement or payment for transporta-
tion, meals and accommodations for an attendee,
panelist or speaker at an informational event but
only if the reimbursement or payment is made by
a governmental entity, or an in-state accredited
public or private institution of higher education
that hosts an on-campus event provided that
lodging may only be accepted at the location on
or within close proximity to the host campus and
only for the night preceding and the nights of the
days on which the attendee, panelist or speaker
actually attends the event.”

Provision of local transportation only to inspect
or tour facilities, operations or property owned
or operated by the entity providing the transpor-
tation. But, note that payment or reimbursement
of lodging, meals or travel expenses to and from
the locality will be treated as a gift and, there-
fore, are prohibited unless covered by a separate
exception to these gift rules.”®

Meals or refreshments when participating in a
professional or educational program and the
meals are provided to all participants.”

When, under the circumstances, it is not reason-
able to infer that the gift was intended to influ-
ence the public official. This is a very narrow
exception that is strictly construed. The facts

and circumstances of the gift and the relation-
ship between the donor and donee must clearly
demonstrate that it cannot reasonably be inferred
that the gift was intended to influence the public
official.1% An improper gift will always be pre-
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sumed where reimbursement from the employer
of the lobbyist or client is sought, or where the
client actually pays for the gift.!!

® Recipient pays the fair market value of the item
received. The Guidelines explain that any “pay-
ment in reimbursement from a public official
must be given contemporaneously with the offer
of the gift or promptly thereafter.” Any offset-
ting payment must be made within a commer-
cially reasonable period of time of the receipt of
the thing of value. “The making of a payment in
reimbursement after a party to the transaction
learns than an investigation has been com-
menced is presumptively unreasonable.”10?

Contingent Retainers Prohibited

The Lobbying Act prohibits the use of contingent
retainers or success fees whereby the compensation of
the lobbyist is dependent, in whole or in part, on the
outcome of the lobbying effort. A violation of this pro-
hibition is punishable as a Class A misdemeanor.'%

Penalties for Violation of the Act

The Act contains numerous penalties for viola-
tions, including late filings and false filings.'** Where
an organization is required to file, the Chief Admin-
istrative Officer of the organization is responsible for
making and filing the reports unless another individ-
ual is designated as the responsible individual prior to
the due date of the filing.

A knowing and willful failure to file a statement or
report, or a violation of the prohibition on giving gifts,
is punishable as a class A misdemeanor.!® A second
violation of this provision within a 5-year period is
punishable as a Class E Felony and debarment.'% In
addition, significant civil penalties may be assessed.
Lobbyists or clients who knowingly and willfully: (1)
fail to file timely reports or statements may be sub-
ject to a penalty of up to $25,000 or three times the
amount that the person or entity failed to disclose; (2)
file false statements are subject to a civil penalty of up
to $50,000 or five times the amount that the person or
entity failed to disclose; (3) violate the restriction on
providing gifts to public officials shall be subject to
a civil penalty not to exceed the greater of $25,000 or
three times the amount that the person impermissibly
contributed, expended, gave, or received; (4) violate
the restricted contact period during a governmental
procurement shall be subject to a civil penalty not
to exceed $10,000 for an initial violation; if the same
lobbyist or client is found to violate the same restric-
tion within four years of the first finding, they may be
subject to a 4 year debarment and a civil penalty of up
to $25,000; (5) engage in lobbying activities after being
debarred, shall be subject to a civil penalty of up to

$50,000 plus an amount equal to fifty times the value
of any gift, compensation, or benefit received in con-
nection with the violation; or (6) fail to retain records
as required by the Lobbying Act shall be subject to

a civil penalty of up to $2,000 for each violation.!?”
Furthermore, late statements and reports are subject
to a $25.00 per day late fee, except if the filer had not
previously been required to file a statement or report,
the late fee is $10.00 per day.'® This late fee can be,
and usually is, imposed without regard to whether the
violation was intentional.

Record Keeping Obligations

Lobbyists and clients are required to keep records
of compensation and expenses for a period of three
years.!®”

Random Audits

JCOPE is authorized to, and routinely does,
conduct random audits of clients and lobbyists with
respect to compliance with the Lobbying Act. The
Commission possesses subpoena power in order to
enforce its audit powers.!!?

Conclusion

New York’s Lobbying Act is one of the broad-
est such acts in the country. As one can see from the
foregoing description of its provisions, the Act is
extraordinarily comprehensive and detailed. Notably,
the Act covers many activities that attorneys may view
as simply the practice of law. While that is true, the
fact that such activities may constitute legal work is
not an exemption from registration or reporting under
the Act. This is particularly true with respect to local
government activities that do not involve interactions
with State government, and thus, it is not apparent that
State reportable lobbying may be occurring. Attorneys
should familiarize themselves with the provisions of
the Act and, if engaging in lobbying activity, take the
necessary actions to be compliant with the Act.
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