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Changing Regulatory Landscape

Gauging the Impact of the Corporate Governance
Annual Disclosure Model Act and Regulation

Insurance company executives—
controlling owners, directors and
officers—are used to the scrutiny
and standards of fiduciary care that
may apply to their positions. The
standards that apply can be com-
plicated for insurer senior manage-
ment, who also have responsibili-
ties related to their shareholders as
well as obligations to the policy-
holders of the company. As part of
its overall solvency modernization
initiative, the National Associa-
tion of Insurance Commission-
ers (NAIC) has been studying the
states’” general corporate fiduciary
standards and working on model
corporate governance disclosures
that will apply to insurers and/or
their holding companies. These
disclosure standards create addi-
tional levels of review and possible
oversight by the states as they are
adopted in the years to come.

On November 14, 2014, the NA-
IC’s Executive Committee/Plenary

These disclosure standards create additional
levels of review and possible oversight by the
states as they are adopted in the years to come.

voted to adopt the Corporate Gov-
ernance Annual Disclosure Model
Act and the Corporate Governance
Annual Disclosure Model Regula-
tion (collectively, the “Acts”). The
Acts require the insurer or its hold-
ing company to provide its domi-
ciliary insurance commissioner
with a detailed summary of the in-
surer or insurance groups corpo-
rate governance structure, policies,
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and practices in an annual filing.
The annual filing is meant to pro-
vide the insurance commissioner
an understanding of the insurer’s
corporate governance framework.
According to the NAIC, states are
expected to start requiring dis-
closures at the beginning of 2016,
with all states and territories on
board by 2019. In fact, legislation
has already been introduced in In-
diana to adopt components of the
Acts.

Filing Requirements

Under the Acts, an insurer must
submit a Corporate Governance
Annual Disclosure (CGAD) no
later than June 1 of each calendar
year. Alternatively, if an insurer is
a part of a holding company, then
the holding company may submit
a CGAD as an insurance group.
The insurance group must submit
the CGAD to the commissioner of
the lead state, as determined by the

NAIC’s Financial Analysis Hand-
book.

Depending on how the insurer or
insurance group has structured its
system of corporate governance,
disclosures may be needed at the
ultimate controlling party level, an
intermediate holding company lev-
el and/or the individual legal entity
level. In order to determine what

disclosures should be made, the in-
surer or insurance group must de-
cide which category of reporting it
will use: (1) the level at which the
insurer or the insurance groups risk
appetite is determined; (2) the level
at which the earnings, capital, li-
quidity, operations, and reputation
of the insurer is overseen; or (3)
the level at which legal liability for
failure of general corporate gover-
nance duties would be placed. In-
terestingly, once insurers and their
groups determine the corporate
level at which they will disclose, all
subsequent filings must be at the
same level or any changes must be
adequately explained. This high-
lights the need for a measured anal-
ysis of the proper level for insurer or
holding company disclosure, with
the understanding that any changes
are likely to invite further review of
the rationale for the change and any
underlying issues that may apply.

The CGAD is required to address
the following information:
(1) the insurer’s corporate
governance framework and
structure; (2) the policies
and practices of its board
of directors and significant
committees, including in-
formation regarding board
member qualifications and
independence; (3) the policies and
practices directing senior manage-
ment, including information re-
garding significant compensation
programs; and (4) the processes
by which the board of directors,
its committees and senior man-
agement ensure an appropriate
level of oversight of the critical
risk areas impacting the insurer’s
business activities.

This article first appeared in the Spring 2015 issue of The Demotech

Difference, a publication of Demotech, Inc. www.demotech.com



Authors, from left:

Fred E. Karlinsky
Richard J. Fidei
Cushla E. Talbut

The information must be as de-
scriptive as possible and include
any necessary supporting doc-
umentation in order to provide
the domiciliary ~commissioner
an understanding of the insurer’s
corporate governance structures,
policies, and practices. Moreover,
the commissioner may request
additional information, as appro-
priate. A failure to file
the CGAD will result in
a daily fine with a maxi-
mum cap, which will be
determined by the states.

Notably, insurers and
their holding groups
will need to address a
number of issues for dis-
closure under these cor-
porate governance protocols. This
will include basic governance doc-
umentation, such as bylaws and
committee charters, through more
strategic considerations, such as
the rationale for the size and struc-
ture of the current board
of directors. Disclosures
will need to relate board
member qualifications
and expertise to benefits
provided to the insur-
er or group, selection
criteria, and processes
to evaluate committee
performance. Insurers
or their groups will need
to disclose processes re-
lated to suitability stan-
dards utilized in the
selection and retention
of key control function
officers.

These disclosure re-
quirements will lead

insurers and their controlling par-
ties to focus on established codes
of business conduct, the board’s
oversight of management perfor-
mance, compensation and imple-
mentation of corrective actions,
when needed. In addition, much
like the Own Risk and Solvency
Assessment disclosure and the en-
terprise risk Form F filing, insurers

Notably, insurers and their holding
groups will need to address a number
of issues for disclosure under these
corporate governance protocols.

will need to describe processes of
management in reporting, eval-
uating, and monitoring critical
risk areas related to a variety of
functions, such as actuarial, rein-
surance, business strategies, com-
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pliance, financial reporting and
auditing, and market conduct.

As with other transparency initia-
tives of the NAIC and state insur-
ance commissioners, the corporate
governance disclosure models rep-
resent another step in opening in-
surance groups up to more review
and possible scrutiny by the state
regulators. ~ While
insurers will incur
more regulatory cost
of compliance and
there will be some
overlap with other
insurer filings, the
goal is to monitor
and hopefully assure
better overall corpo-
rate governance and
accountability for insurers and
their groups.

Confidentiality and its Conse-
quences

Understandably, a
critical issue sur-
rounds the confi-
dential treatment of
the information dis-
closed in the CGAD.
The corporate gov-
ernance disclosures
are to be treated with
the same level of
confidentiality as in-
formation disclosed
under the holding
company  registra-
tion model law. Spe-
cifically, the informa-
tion is confidential
by law; shall not be
subject to subpoena;
and shall not be sub-
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ject to discovery or be admissible in
evidence in any private civil action.

While most states’ laws will like-
ly follow the model law regarding
confidentiality, there can be varia-
tions. The Florida Office of Insur-
ance Regulation, as an example, has
raised some previously advanced
constitutionality concerns related
to broad-based confidentiality of
governance filings. Thus, it will be
important to assure that any insurer
making a filing has a firm under-
standing of the possible scenarios
where information in the filing may
be subject to disclosure based on
any state’s public records laws or
some provision of law that may per-
mit discovery in a lawsuit.

In view of, and partially in response
to, the ongoing evolution of a fed-
eral presence in insurance and the
growing international influence on
certain policies adopted in the U.S,
the NAIC and states continue to
implement initiatives intended to
modernize state-based insurance
regulation. The recent adoption of

the Corporate Governance Annu-
al Disclosure Model Act and Reg-
ulation provide more transparency
for regulators to better understand
and assess risk tolerances and mit-
igation initiatives that may exist
with insurers and within their
holding company groups. Tak-
en with already broadly adopted
changes in insurance holding com-
pany disclosure laws and evolving
enterprise risk assessments insur-
ers will need to file, corporate gov-
ernance disclosures will serve to
provide another portal for regula-
tory scrutiny of insurers and their
holding groups. @

Fred E. Karlinsky is Co-Chair of Greenberg
Traurig’s Insurance Regulatory and Trans-
actions Practice Group, with over twenty
years of experience representing the inter-
ests of insurers, reinsurers and a wide va-
riety of other insurance-related entities on
regulatory, transactional, corporate and
governmental matters. Fred can be reached
at 954.768.8278 or karlinskyf@gtlaw.com.

Richard ]. Fidei focuses his practice on na-
tional insurance regulatory and compliance

matters. He represents a wide variety of
insurance entities including insurance com-
panies, health plans, reinsurers, managing
general agencies, brokers, third-party ad-
ministrators, claims companies and other
insurance-related entities in connection
with regulatory, corporate, compliance and
transactional issues. Rich can be reached at
954.768.8286 or fideir@gtlaw.com.

Cushla E. Talbut focuses her practice on
general regulatory matters in the fields of
insurance regulation and land use. Cushla
also represents a wide variety of insurance
entities with regulatory, corporate, compli-
ance and transactional issues. Cushla can
be reached at 954.468.1728 or talbutc@gt-
law.com.

Greenberg Traurig, LLP is an international,
multi-practice law firm with approximate-
ly 1800 attorneys serving clients from 37
offices in the United States, Latin America,
Europe, Asia, and the Middle East. The firm
is among the “Power Elite” in the 2014 BTI
Client Relationship Scorecard report, which
assesses the nature and strength of law
firms® client relationships. For additional
information, please visit www.gtlaw.com.

contnuenrromeace20 - [VIaintaining Liquidity in Today’s Market

fords mid-size insurance companies
the opportunity to enhance portfo-
lio income given they have the abil-
ity to implement those ideas in the
secondary market.

The new issue corporate bond mar-
ket has been very robust and is also
a good outlet to source attractive
bonds. Insurers who lack the scale
to access new issues bonds can look
to a third party asset manager who
actively participates in the market.

As an insurance company in this
market, being the right size buyer of
fixed income securities is crucial. In
these challenging times of low pre-
vailing interest rates, the ability to
access and apply as many ideas as
possible is essential to maximizing
income. Reduced dealer inventories
make it challenging for the largest
investors to act on opportunities

outside of the largest issuers which
significantly inhibits the investment
universe. Being too small on the
other hand can limit access to the
new issue market or the full universe
of securities available in the fixed in-
come market. Mid-sized insurers
and investment managers that can
actively implement their strategies
in both the new issue and secondary
markets have a significant advantage
when attempting to enhance invest-
ment income. @

Scott Skowronski is Senior Portfolio
Manager at AAM. He can be contact-
ed at scott.skowronski@aamcompany.
com.

AAM is a premier manager of insur-
ance assets and has survived multiple
market cycles with a 30+ year track re-
cord of working exclusively with insur-
ance companies.
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Nature knows size and survival are independent.
Demotech, Inc. had to prove that to the insurance industry.

Regional and Specialty insurers are often mistakenly C’XQ )

thought of as financially unstable due to their size. {ﬁ;an<ia1 Stability Rating®

Financial Stability Ratings® look beyond the size of
an insurer and evaluate solvency using a quantitative
model based on insurance fundamentals.

Innovative thinking, strategic analysis, commitment,
insight and on-going involvement with the insurance
industry allow us to provide solutions as unique as
your company.

Contact us today to learn how Demotech
and Financial Stability Ratings® can

help insurers level the playing field.

Call 800-354-7207 or visit
www.Demotech.com/FSRBenefits

Financial Stability Ratings® offer the
following benefits:

* Acceptance by Fannie Mae, Freddie Mac and HUD

e Eliminate Reinsurance Cut-Throughs
¢ Access to Stand-Alone Umbrella Insurance
* Premium Financing Available

e Errors and Omissions Insolvency Gap
Coverage Available

e Much more!
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