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BY KEVIN P. RAY

With a bustling art trade reaching, in many 
sectors, higher and higher auction prices, 
an increasing number of lenders are 
making art-secured loans.  What was once a 
niche practice within �nance is becoming 
more commonplace.  However, art-secured 
loans present unique issues and risks, 
including authenticity, attribution, valua-
tion, regulation of certain types of materials 
(i.e., ivory and other materials from endan-
gered species), and questions of title (i.e., 
stolen art, Nazi-con�scated art, and illicitly 
excavated or exported objects).  The inter-
national nature of many art transactions 
can even make perfecting a lender’s secu-
rity interest in art collateral challenging.  
Art-secured transactions often require 
specialized due diligence and procedures.  
This article o�ers lenders a brief introduc-
tion to the issues involved in art-secured 
loans and advises them on how best to 
protect their investment.
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buildings, archeological sites, and eth-

nological and paleontological objects.  

In this article, I use “art,” generically, 

to apply to art and cultural property.  I 

use “cultural property” to refer to non-

art cultural property.

What Is An Art-Secured Loan?

There are two types of art-secured 

loans: (1) “collector” loans and (2) “gal-

lery” loans.  A collector loan is made to 

a collector or investor (who may be an 

individual, a group of individuals, or a 

special-purpose entity) to enable that 

borrower to purchase new/additional 

art or to leverage currently owned art.  

The collector loan’s terms will vary, 

chiefly depending on the net worth of 

the collector.  A further variable is the 

type of lender -- a private bank/private 

client lender, a boutique art lender,3 

or a commercial asset-based lender.4  

A gallery loan is a business loan to a 

gallery or other art merchant, which 

is secured by, among other things, the 

gallery’s inventory.

Underwriting

 As with any secured loan, a lender’s 

underwriting for an art-secured loan 

requires an analysis of the loan risk, 

and an evaluation of the lender’s 

collateral position.  In most collec-

tor loans, the collector will be able 

to select which objects will serve as 

collateral (in consultation with the 

lender), and the maximum amount of 

the loan will be a percentage (often up 

to 50%) of the collateral’s appraised 

value.  In both collector loans and 

gallery loans, the art collateral will be 

augmented by guaranties.  Art-secured 

loans will generally require that the 

collateral be re-appraised annually, 

and may provide for upward adjust-

ments to the maximum principal loan 

amount if supported by increasing 

market values.

Perfection

As with any secured loan, perfection 

of the lender’s security interest is a 

key element, and this is one area in 

which art-secured loans require great 

care.  For art-secured loans made in 

the U.S. and where the art is located 

in the U.S., a lender has the options 

provided under Article 9 (“Article 9”) 

of the Uniform Commercial Code (the 

“UCC”).  Under Article 9, art consti-

tutes “goods,”5 particularly in collec-

tor loans.  For gallery loans, art will 

instead usually be “inventory.”6

For a collector loan, a security inter-

est in art may be perfected by either 

the lender taking possession of the 

art (usually, having the art moved to 

a secure, and climate-controlled art 

warehouse, pursuant to a tri-party 

agreement among the collector, the 

lender and the warehouse), or by filing 

a financing statement describing the 

art as collateral in the appropriate 

filing office.  For a gallery loan, where 

the art is inventory, perfection by 

possession will rarely be feasible, and 

perfection by filing is the norm.  In 

describing art collateral in a financ-

ing statement, the best practice is to 

itemize each artwork, and to promptly 

revise the financing statement when-

ever art is added to or removed from 

the collateral pool.  Since financing 

statements are public documents, 

such itemization of artworks may 

raise concerns (security or other 

disclosure-related concerns) for some 

collectors.  It is possible to address 

these concerns either by using a more 

generic collateral description (which 

presents risks for the lender, and is 

not advisable) or by the collector hold-

ing the art through a special-purpose 

entity, which is the identified debtor 

in the financing statement.

Perfecting a security interest in art 

held outside the U.S. is more chal-

lenging and variable.  While under 

Article 9, the form of the transaction 

is irrelevant and the economic reality 

of the transaction is what governs;7  

and, while it is also irrelevant whether 

title to the collateral is in the name of 

the debtor or the secured party,8 this 

is not true in many countries, which 

retain a more fragmented concept 

of “security interest.” In the U.K., for 

instance, a collector loan where the 

With the dramatic increase in art auc-

tion prices, particularly for post-war 

and contemporary art, lenders are 

being asked to make more and larger 

loans secured by art and other cultural 

property.1  However, as an asset class,2 

art and cultural property presents 

issues that lenders do not commonly 

encounter, and which require both 

particular knowledge to identify and 

specific forms of due diligence to ad-

dress.  Conceptually, “art” is a familiar 

category.  We know what art and the 

art trade are.  “Cultural property” 

though, is less familiar and requires a 

brief explanation.

The term “cultural property” 

developed from a need to recognize 

a broader body of objects, including 

art, but is not limited to art.  It was 

first used in the 1954 Convention for 

the Protection of Cultural Property 

in the Event of Armed Conflict, and 

was expanded in the 1970 UNESCO 

Convention on the Means of Prohibit-

ing and Preventing the Illicit Import, 

Export and Transfer of Ownership of 

Cultural Property, which identified 

cultural property as “property which, 

on religious or secular grounds, is . . . 

of importance for archaeology, prehis-

tory, history, literature, art or science.”  

In term of types of objects, “cultural 

property” includes art, antiquities, 

books, manuscripts, scientific collec-

tions, collections of books or archives, 

monuments of architecture, groups of 

“The term “cultural 
property” developed 

from a need to recognize 
a broader body of ob-

jects, including art, but 
is not limited to art.”
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brandt or Van Gogh).  An object may be 

authentic, but nevertheless wrongly 

attributed (a genuine 17th century 

painting, but not by Rembrandt).  Au-

thentication and attribution combine 

three methods, in varying proportions: 

provenance, connoisseurship, and 

materials analysis.

“Provenance” is the history of an 

object’s ownership from its creation to 

the present day. For recent works, the 

chain of ownership may be clear. But 

for many older objects, documenta-

tion may be spotty. Gaps in an object’s 

provenance raise doubts about the ob-

ject’s authenticity and attribution, but 

may also raise doubts as to an owner’s 

good title to the object.

 “Connoisseurship” is the informed 

opinion of experts. Issuing an expert 

opinion on a work’s authenticity (or 

lack of authenticity), or attributing it 

to an artist (or denying such attribu-

tion), has become so fraught with legal 

risk that many experts and authen-

tication boards have ceased issuing 

opinions. New York has introduced 

legislation to protect authentication 

experts, but it is still often impossible 

to obtain an expert opinion on the 

authenticity or attribution of a work.

 “Materials analysis” applies scien-

tific methods to evaluate an object’s 

constituent materials. While materials 

analysis can provide important infor-

mation, it cannot alone conclusively 

establish an object’s authenticity, and 

is even less likely to be able to confirm 

an attribution.

Questions of Title

 If a borrower lacks clear title to an ob-

ject, the value of a lender’s collateral 

pool is doubtful.  Particularly when 

that collateral is art, which changes 

hands and crosses borders often with 

minimal documentation, the risk that 

someone may come forward claiming 

to be the rightful owner (or the heir of 

such owner) of a work is substantial.  

As part of their due diligence on a 

prospective art-secured loan, lend-

ers should search at least one of the 

stolen-art databases that are now 

available online.  But a lender should 

recognize that, while, an object’s ap-

pearance on a stolen art list is strong 

evidence that there are claims to the 

object, the fact that an object does 

not appear on such a list does not 

mean that there is no risk that a claim 

will be made.  The stolen-art databases 

are incomplete.  Each has its own 

limitations, and they can only address 

works that have been reported as 

having been stolen or are known to 

have been stolen.  Many objects have 

not been reported.  This is particularly 

true of art lost during periods of great 

catastrophe and disruption, such as 

the vast seizures and forced sales of 

art during the Second World War.

 Title to art often requires intricate 

analysis. The first step is to examine 

the object (gallery labels and other 

markings, generally on the back of a 

work or otherwise out of sight, can 

provide important information about 

its history) and to conduct a thorough 

search of the object’s provenance 

(bills of sale, gallery, dealer, and auc-

tion records, records of restoration, 

wills, and other legal documents offer 

evidence of the work’s past owner-

ship).  In the case of antiquities, this 

may also include when and from 

where the object was excavated and 

when it was removed from its coun-

try of origin (the country in which it 

was discovered/excavated in modern 

times). For all types of cultural prop-

art is owned by an individual can 

only be perfected by the lender tak-

ing possession of the art; but, if the 

art is owned by an entity, a lender’s 

security interest in that art may be 

perfected by filing.9   A similar ap-

proach obtains under the laws of Ger-

many10 and Austria.11  Interestingly, 

France12 and Belgium13 have enacted 

reforms in their secured transactions 

laws that now permit non-possessory 

security interests in goods owned by 

individuals.14   

Due Diligence

Art-secured loans present lenders with 

unique problems of due diligence, re-

quiring specialized knowledge.  While 

there are many issues that may arise 

(including intellectual property rights 

and restrictions on types of materials, 

like ivory), the most common issues 

of concern to lenders in art-secured 

loans are: (i) authenticity, authentica-

tion, and attribution; and (ii) questions 

of title. 

Authenticity, Authentication,  

and Attribution

 Authenticity is art’s defining feature, 

and the term “authenticity” (which is 

frequently confused with “attribution” 

and “authentication,”) that an object 

is genuine.  In recent years, there have 

been several highly-publicized in-

stances of forgery, including the sales 

of fake works by modern masters like 

Mark Rothko and Jackson Pollock that 

brought down the eminent Knoedler 

Gallery, and the extraordinarily suc-

cessful fakes of the German painter 

Wolfgang Beltracchi. 15   For art-

secured loans, authenticity is impor-

tant because of its link to an object’s 

value.  A work’s authenticity strongly 

impacts its value, but a lender needs 

to understand that authentication and 

appraisal are separate processes, with 

distinct areas of expertise.  Attribution 

is commonly confused with authen-

ticity, but is distinct.  Attribution is 

the process of evaluating a work and 

“attributing” it to a particular artist 

or school (say, a painting by Rem-

Attribution is the  
process of evaluating 
a work and “attributing”  
it to a particular artist or  
school (say, a painting by 
Rembrandt or Van Gogh).  
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property generally, and ancient and/

or excavated objects in particular, 

are evaluated in a variety of ways 

and scrutinized differently than was 

true in the past.  Where antiquities 

are concerned, the risk that objects 

are tainted by illicit trade means that 

many lenders will not lend against 

antiquities.

Conclusion

The art trade is bustling, and interest 

in it remains high.  As more and more 

lenders make art-secured loans, it is 

important that they understand the 

unique issues and risks that this some-

times glamorous collateral entails, 

that they engage in appropriate due 

diligence, seek out expert opinion, and 

know the applicable laws in order to 

comply with them and protect their 

investment.   TSL
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practice in the areas of art and cultural 

heritage law and financial services. He can 

be reached at rayk@gtlaw.com. Please 
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gtlaw-culturalassets.com.
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