Financial Advisor Engagement Letters:
Post-Rural/Metro Thoughts and Observations

By Eric S. Klinger-Wilensky and Nathan P. Emeritz*

The liability of RBC in last year’s In re Rural/Metro decision was derivative of several
breaches of fiduciary duty by the Rural/Metro directors, including those directors’ failing
“to provide active and direct oversight of RBC.” In discussing that failure, the Court of
Chancery stated that a “part of providing active and direct oversight is acting reasonably
to learn about actual and potential conflicts faced by directors, management and their ad-
visors.” In the year since Rural/Metro, there has been an ongoing discussion—in scholarly
and trade journals, courtrooms and the marketplace—regarding how, if at dll, the process
of vetting potential financial advisor conflicts should evolve. In this article, we set out our
belief that financial advisor engagement letters are an efficient (although admittedly not the
only) tool to vet potential conflicts of a financial advisor. We then discuss four contractual
provisions that, we believe, are helpful in providing the active and direct oversight that was
found lacking in Rural/Metro.

In litigation arising from the acquisition of Rural/Metro Corporation by Warburg
Pincus LLC, the Delaware Court of Chancery famously (or infamously, depending
on one’s point of view) held RBC Capital Markets, LLC liable for aiding and abet-
ting breaches of fiduciary duty by the board of directors of Rural/Metro.! Much ink
has been spilled discussing the factual and legal underpinnings of the Court of
Chancery’s opinions in that litigation. This article does not add to that interesting
discussion. Instead of debating the merits of the outcome in Rural/Metro, this ar-
ticle begins from that outcome and contains our thoughts on the drafting and im-
plementation of financial advisor engagement letters in a post-Rural/Metro world.

RBC’s liability in Rural/Metro was derivative of a finding that the Rural/Metro
directors had breached their fiduciary duties in approving the sale of the com-
pany to Warburg Pincus. The directors breached their fiduciary duties by,
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among other things, “fail[ing] to provide active and direct oversight of RBC.”?

Addressing that failure, Rural I provided the following admonition:

Because of the central role played by investment banks in the evaluation, explora-
tion, selection, and implementation of strategic alternatives, directors must act rea-
sonably to identify and consider the implications of the investment banker’s com-
pensation structure, relationships, and potential conflicts.

The Court went on to state that a “part of providing active and direct oversight is
acting reasonably to learn about actual and potential conflicts faced by directors,
management, and their advisors.” In our experience, deal advisors have heeded
this admonition, using financial advisor engagement letters as a key tool to vet
potential conflicts of a financial advisor. That said, we understand that other prac-
titioners have responded to Rural/Metro by vetting potential financial advisor con-
flicts through a side “disclosure memorandum” or a slide in a bankers’ book.

In this article, we explain our belief that financial advisor engagement letters
are an efficient (although admittedly not the only) tool to vet potential conflicts
of a financial advisor.®> We then discuss certain contractual provisions that are
helpful in providing the active and direct oversight that was found lacking in
Rural/Metro.®

. Rural 11, 102 A.3d at 218.
. Rural I, 88 A.3d at 90.
Id.
. Professors William W. Bratton and Michael L. Wachter have observed that cases such as Rural/
Metro, as well as In re Del Monte Foods Co. Shareholders Litigation, 25 A.3d 813 (Del. Ch. 2011) and In
re El Paso Corp. Shareholder Litigation, 41 A.3d 432 (Del. Ch. 2012), reflect a shift in judicial focus to
whether “banker-client contracting inhibits realization of the best deal.” William W. Bratton & Mi-
chael L. Wachter, Bankers and Chancellors, 93 Tex. L. Rev. 1, 46 (2014) [hereinafter Bankers and Chan-
cellors]. The professors suggest that these cases should lead to reinvigorated negotiation between di-
rectors and financial advisors on the terms of the financial advisor engagement letter, and thus cause
directors to “use] contract [i.e., the engagement letter] to facilitate oversight and position the board
to take appropriate action” in the event a conflict arises. Id. at 61. We agree.

6. The starting point for many of the form provisions discussed in this article was a document en-
titled “Form of Engagement Letter, marked to show comments from Company’s counsel.” That docu-
ment, reproduced as Exhibit A to this article, was prepared by David I. Albin, a partner at Finn Dixon
& Herling LLP in Stamford, Connecticut, in connection with an ABA, Business Law Section Mergers
& Acquisitions Committee Forum that Mr. Albin chaired titled Retaining and Managing Your Invest-
ment Banker in the Aftermath of In Re Del Monte Foods Company Shareholder Litigation and presented
in April 2011 following the release of the Del Monte opinion. The potential changes to a form of fi-
nancial advisor engagement letter shown in that document were meant to be used as a teaching tool
and discussion aid in connection with the Del Monte opinion and were not meant by the author or the
other panel members (Michael G. O’Bryan, a partner at Morrison Foerster LLP, San Francisco, Cal-
ifornia; Kevin Miller, a partner at Alston & Bird LLP, New York, New York; The Honorable Myron T.
Steele, then Chief Justice of the Delaware Supreme Court and now a partner at Potter Anderson Cor-
roon LLP, Wilmington, Delaware; and Patricia O. Vella, a partner at Morris, Nichols, Arsht & Tunnell
LLP, Wilmington, Delaware) as recommendations of changes that counsel for the party engaging a
financial advisor should request. Among other provisions appearing in that document that we do
not, in this article, advocate including in financial advisor engagement letters are (i) a prohibition
on engaging in discussions with any third person regarding a deal with the company for one year
after the engagement is terminated, (ii) an indemnity running from the financial advisor to the com-
pany for actions taken by the financial advisor that cause the directors to violate their fiduciary duties
to the company, and (iii) an express statement that the financial advisor will perform its services as a
fiduciary to the company.
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THE Ust oF A FINANCIAL ADVISOR ENGAGEMENT LETTER TO ADDRESS
PoTENTIAL CONFLICTS

In our post-Rural/Metro experience, financial advisors and their counsel recog-
nize that because, as discussed above, RBC's liability derived from a breach of the
directors’ duty of care, conflicts-related disclosures that demonstrate care in the
retention of a financial advisor will mitigate the possibility that the financial ad-
visor will be liable for aiding and abetting a breach of the directors’ duty of care.

Several commentators on an initial draft of this article, however, questioned
whether an engagement letter is the proper tool for providing the “direct
oversight” that was found lacking in Rural/Metro. Those commentators observed,
and we readily admit, that using engagement letters as a tool for providing
oversight contractually adds time and expense to the financial advisor engagement
process and that, historically, the board of directors does not even read the
financial advisor engagement letter, let alone understand it to be a tool for address-
ing conflicts. Rather than addressing these issues contractually, the commentators
suggest that “direct oversight” can be accomplished via a page in a board book or
via a “disclosure memorandum.” In our view, although addressing conflicts-related
issues through a board book or a disclosure memorandum represents a positive
evolution from pre-Rural/Metro practice and is, in many instances, sufficient,” ne-
gotiating for inclusion in the engagement letter of the provisions discussed in this
article could be worth the extra time and expense for several reasons.

First, the process of providing contractual representations encourages the repre-
sentation giver to exercise thorough diligence in a timely fashion, so as to avoid
complications arising from belated discovery and disclosure of significant conflicts.®
Take the following example. Bank A has been providing financial advice through-
out a strategic review process. The process began when Party A lobbed a bid over
the transom. Bank A indicated it had a few minor prior engagements for Party A at
the outset of the engagement, and the board decided those small minor engage-
ments did not result in a disabling conflict. A few alternative bidders are contacted,

7. See Transcript of Telephonic Ruling on Defendants’ Motions to Dismiss at 36, In re PLX Tech. Inc.
Sholders Litig., C.A. No. 9880-VCL (Del. Ch. Sept. 3, 2015) [hereinafter PLX IT Transcript] (“The di-
rectors’ toolbox for vetting these things and continuing their oversight includes basic contracting tech-
niques, such as representations, covenants and disclosure schedules. But it also involves just keeping
your eyes open, asking questions, and getting straight and complete answers as the process unfolds.”).

8. James C. FREUND, ANATOMY OF A MERGER: STRATEGIES AND TECHNIQUES FOR NEGOTIATING CORPORATE AC-
qQuisitions § 7.1.1 (1975) [hereinafter Anatomy oF A MerGer] (“[R]epresentations constitute a systematic
smoke-out of the data about the [bank] which the [board] feels is important.”); see also GRT, Inc. v.
Marathon GTF Tech., Lid., C.A. No. 5571-CS, 2011 WL 2682898, at *13 n.69 (Del. Ch. July 11,
2011) (citing Anatomy of a Merger, supra, at 160 (“But in acquiring a public company [where the rep-
resentations and warranties expressly terminate at closing], your investigative prowess must be exhib-
ited prior to the closing.”)); ABA MoDEL AGREEMENT AND PLaN OF MERGER § 2 (Jan. 20, 2010) (“In a public
company acquisition [where the representations and warranties expressly terminate at closing], the tar-
get’s representations and warranties . . . are a device for obtaining disclosures about the target before the
signing of a definitive agreement and thus play a significant role in the buyer’s diligence process.”); cf.
Weinberger v. Bankston, C.A. No. 6336-VCB, 1987 WL 20182, at *2 (Del. Ch. Nov. 19, 1987) (citing
Gould v. Am.-Hawaiian Steamship Co., 387 F. Supp. 163, 168 (D. Del. 1974) and noting that in a
proxy solicitation “[o]nly a realistic possibility of liability for damages will encourage due diligence
by those who solicit proxies and will protect the interests of informed corporate suffrage”).
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but a broad-based auction is not conducted. At the end of the process, Party A
emerges the winner. As the board and its advisors are negotiating the short strokes
of the acquisition agreement, the board’s counsel receives a call from counsel to
Bank A. It goes something like this: “Well, we were updating our conflicts check
for purposes of disclosure in our fairness opinion and noted a few more conflicts.”

Honest to goodness, this scenario has come up on more than a handful of oc-
casions. Indeed, in a recent ruling declining to dismiss an aiding and abetting
claim against Deutsche Bank, the plaintiff alleged a fact pattern substantially
similar to this hypothetical.” The increased focus on diligence up front will
hopefully mitigate (if not eliminate in its entirety) our unfortunate repeat expe-
rience of a financial advisor surfacing conflicts only upon a “more focused con-
flicts search” performed in drafting its fairness opinion letter.'°

It may well be that, in fact, financial advisors are performing their conflicts-
related diligence at an earlier stage in the process, and with more alacrity, than
in prior years, and that the results of such diligence are being reflected in
board books or disclosure memoranda. But we believe that if such diligence
forms the basis for a contractual representation, as opposed to a unilateral dis-
closure document, the person performing the diligence will have more incentive
to do so at a time when it is most useful. Admittedly, it would be an unusual case
where a counterparty to a financial advisor engagement letter sues the financial
advisor for breach of a conflicts representation.!! If a transaction fails, it is hard
to envision damages; if a transaction succeeds, it is similarly difficult to envision
the successor counterparty to the engagement letter (i.e., the acquiror who likely
would have benefitted from the conflict) going after the financial advisor for
breach of contract.!? But even if a contractual action against a financial advisor

9. PLX II Transcript, supra note 7, at 19 (“It was only now, during the final days before the presen-
tation of its fairess opinion, that Deutsche decided to disclose to the committee various relationships it
had with [the buyer].”); see also In re Zale Sholders Litig., C.A. No. 9388-VCP, 2015, WL 5853693, at
*17 (Del. Ch. Oct. 1, 2015) [hereinafter Zale I] (finding that “the Director Defendants did not learn of
Merrill Lynch’s conflict until after the merger was announced” despite the board’s earlier inquiry),
amended on reargument by 2015 WL 6551418 (Del. Ch. Oct. 29, 2015) [hereinafter Zale II].

10. PLX II Transcript, supra note 7, at 40 (“If the committee had gotten in there at the outset and
secured representations or disclosure covenants from Deutsche, it might have been different. Instead,
the committee only learned the details of Deutsche’s relationship with [the buyer] when Deutsche
chose to disclose them one day before presenting its fairness analysis.”).

11. See Andrew F. Tuch, Disclaiming Loyalty: M&A Advisors and Their Engagement Letters: In Re-
sponse to William W. Bratton & Michael L. Wachter, Bankers & Chancellors, 93 Tex. L. Rev. 211, 227
(2015) [hereinafter Disclaiming Loyalty] (“It seems that directors virtually never sue their M&A advi-
sors.”); see also PLX II Transcript, supra note 7, at 40—41 (suggesting that “firing Deutsche Bank, seek-
ing legal remedies and starting all over” would be at the extreme end of the spectrum of potential
responses to an allegedly belated conflicts disclosure).

12. In In re Freeport-McMoRan Copper & Gold Inc. Derivative Litigation, the directors of Freeport-
McMoRan Copper & Gold Inc. settled a derivative action arising over Freeport’s acquisition of
McMoran Exploration Co. and Plains Exploration & Production Co. in a way that would have allowed
the plaintiffs to pursue derivatively contractual claims of Freeport against the Freeport board’s financial
advisor, Credit Suisse. The settlement contemplated the settling defendants making “themselves reason-
ably available as fact witnesses in any action Plaintiffs may pursue on behalf of Freeport against Credit
Suisse arising from Credit Suisse’s bad faith, gross negligence, willful misconduct or fraud, as those
terms are used in the Engagement Letter between Freeport and Credit Suisse dated September 20,
2012, in connection with its engagement to act as lead financial advisor to the Special Committee of
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for breach of a conflicts representation is unlikely, even an unlikely threat of
damages could serve to elicit the timely conflicts-related diligence discussed
above. Moreover, as discussed below, a contractually created remedy of allowing
a target board to terminate the engagement with its initial financial advisor and
hire a new financial advisor without having to pay a tail fee if a contractual con-
flicts representation proved incorrect could, in some instances, provide a more
feasible remedy than suing the original financial advisor for damages.'?

In addition, although directors historically may not have read the financial ad-
visor engagement letter, neither have they historically been provided a disclosure
memorandum or a bankers’ book containing a slide on conflicts. In any case,
even if conflicts-related provisions are included in an engagement letter, we
do not believe that means a board must read an engagement letter front-to-
back. As with most agreements, it will be the advisors working through the de-
tails of the engagement letter and addressing any issues that are surfaced either in
negotiating the initial representation or through disclosure covenants. The goal is
for the advisors to use that contractual exercise to raise issues that need to be
brought to the board’s attention, and for the board to understand the advisors
are using the engagement letter as a tool in doing so.

Finally, even if potential conflicts are vetted at the outset of the engagement,
absent a contractual covenant to disclose additional conflicts that may surface, a
financial advisor is under no obligation to disclose future potential conflicts.'* In

the Freeport Board with respect to Freeport’s decision to acquire MMR and Plains.” Stipulation and
Agreement of Settlement, Compromise and Release, In re Freeport-McMoRan Copper & Gold Inc.
Derivative Litig. C.A. No. 8145-VCN, at para. 12 (Del. Ch. Jan. 15, 2015). Credit Suisse subsequently
settled with plaintiffs for a payment of $10 million to Freeport and an agreement to provide Freeport
$6.25 million worth of investment-banking advice during a two-year period. Addendum to Stipula-
tion and Agreement of Settlement, Compromise and Release, In re Freeport-McMoRan Copper &
Gold Inc. Derivative Litig. C.A. No. 8145-VCN, at para. 9 (Del. Ch. Mar. 16, 2015).

A settlement contemplating a plaintiff stockholder bringing an action sounding in contract against a
board’s financial advisor presumably would be more difficult in a class action claim (which most deal
claims are) than a derivative claim. In addition, as reported by the Wall Street Journal, Credit Suisse
believed it had a consent right over such a settlement. Liz Hoffman, Freeport-McMoRan Settlement
Leaves Credit Suisse in Cross Hairs, WaLL St. J. (Jan. 15, 2015, 5:12 PM EST), http:/www.wsj.com/
articles/freeport-memoran-settles-litigation-over-acquisitions-1421335791 (“Credit Suisse, which ad-
vised Freeport's independent directors and wasn’t a defendant in the lawsuit, privately argued that
Freeport couldn’t settle the case without a guarantee the plaintiffs wouldn't later target the bank.”).
The breadth of financial advisor contractual consent rights over settlements of claims where the finan-
cial advisor might seek indemnification from the company is an evolving area (e.g., no consent rights,
absolute consent rights, or consent rights not to be unreasonably withheld). Because of those consent
rights, and because of the derivative nature of the claims in Freeport, settlements along the lines of
those negotiated in Freeport may be rare.

13. One commentator to this article observed that “the provisions [we suggest] dealing with conse-
quences for breach are remarkably lenient.” In part that is due to, in our view, the practical reality dis-
cussed above that it is unlikely a financial advisor would be subject to a damages action arising out of a
breach of a conlflicts representation. More important, it reflects our belief that the primary function of
representations in an engagement letter is to focus diligence, rather than serve as an allocation of risk.

14. But see In re Dole Food Co., Inc. Sholder Litig., C.A. No. 8703-VCL, 2015 WL 5052214, at *49
n.38 (Del. Ch. Aug. 27, 2015) (questioning the extent to which a financial advisor engagement letter
may be used to contract out of agency law principles, including fiduciary obligations of a purported
agent); Disclaiming Loyalty, supra note 11, at 217 n.40 (same); Bankers and Chancellors, supra note 5,
at 42 (same). Whether a provision—typical, in our experience, in financial advisor engagement
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the hypothetical above, assume that among the few alternative bidders contacted
were Party B and Party C. Bank A might have a substantial co-investment with
Party B and no relationship with Party C. Absent a contractual covenant that de-
fines when a financial advisor must provide updated conflicts disclosure, the
financial advisor has no contractual obligation to respond to a request from
the board to disclose potential conflicts between Bank A and Parties B and C.
As much as we would like to accept the “trust me to do the right thing” argu-
ment, it simply is not an alternative to a contractual covenant that sets out up
front the “what” and “when” regarding future conflicts-related disclosure.!®

For all of these reasons, we believe that a financial advisor engagement letter is
an appropriate tool to vet potential conflicts of a financial advisor.'® With that,
we turn to the actual provisions. Although the remainder of this article discusses
potential contractual provisions, we believe that some of the issues discussed
below are relevant whether it is a contract, a disclosure memorandum, or a
slide in a board book that is being negotiated.!”

SpeCIFIC FINANCIAL ADVISOR ENGAGEMENT LETTER PROVISIONS

DiscLOSURE OF ACTUAL AND POTENTIAL CONFLICTS: THE
RELATIONSHIPS REPRESENTATION AND THE RELATIONSHIPS COVENANT

The following subsections highlight two provisions that we have seen in financial
advisor engagement letters post-Rural/Metro. The first is a Relationships Representa-
tion, and it is used to discover potential conflicts at the beginning of an engagement.
The second is a Relationships Covenant, and it creates an ongoing disclosure obliga-
tion of the financial advisor to disclose potential conflicts during the course of an en-
gagement. Before turning to those provisions, we make two observations.

First, we have sometimes experienced strong pushback against requests for
conflicts representations and covenants. That pushback typically proceeds
along the lines of: “Our bank is so big, how can you expect us to track this?”
In this regard, the following observation from Chief Justice Strine bears noting:

letters—disclaiming that the financial advisor is a fiduciary of the corporation is enforceable is outside
the scope of this article. For purposes of this article, we assume that a financial advisor engagement
letter is negotiated on the premise that the financial advisor is not a fiduciary of the corporation.

15. See, e.g., PLX II Transcript, supra note 7, at 40 (“If the committee had gotten in there at the outset
and secured representations or disclosure covenants from Deutsche, it might have been different.”).

16. As discussed in Bankers and Chancellors, to the extent one may contract out of agency-based
fiduciary obligations, a more extensive conflicts disclosure also is necessary for the financial advisor
effectively to contract out of agency-based fiduciary duties. See Bankers and Chancellors, supra note 5,
at 36-39; see also Rural I, 88 A.3d at 101 (“If RBC thought it was obtaining a waiver in the engage-
ment letter without first disclosing the conflict and its import, then it was committing ‘what, in the
old days, might have been called constructive fraud.” (quoting Hollinger Intl, Inc. v. Black, 844 A.2d
1022, 1068 (Del. Ch. 2004), aff’d, 872 A.2d 559 (Del. 2005))).

17. We have conformed the sample provisions in this article to an engagement between a “Bank”
and a “Board” but they could also operate between a committee of directors and its independent fi-
nancial advisor. In addition, although this article refers generally to engagement letters between a tar-
get company and a financial advisor, if an acquiror engages a financial advisor (e.g., in the context of a
stock-for-stock transaction, where a financial advisor might assist in negotiating, and opine on, the
exchange ratio), the issues addressed in this article may similarly be relevant.
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I also am not purporting to say that setting up conflict identification and limitation
processes for investment banks will be without complexity. But, there is likely much
that investment banks can learn from the more evolved experience of law firms, and
by focusing on this important issue, investment banks will do a better job of surfac-
ing conflict issues and of addressing them with their clients forthrightly. This will
improve the industry’s reputation for integrity and minimize the litigation risk to
their clients that banker conflicts sometimes generate.!®

Second, we do not mean to suggest that, if a conflict or potential conflict is dis-
covered during the process of negotiating the engagement letter and concomitant
disclosures, the financial advisor may not be engaged by the board. To the con-
trary, the provisions discussed below are designed to assist the board in learning
of potential conflicts and deciding whether to engage the financial advisor in
spite of (or in many cases because of the benefits arising from) the potential con-
flict. Indeed, as observed in Bankers and Chancellors, “[c]onflicted representation
can make cost-benefit sense.”!? Nonetheless, at a recent hearing on a motion to
dismiss litigation arising from the acquisition of PLX Technology, Inc. by Avago
Technologies Ltd., Vice Chancellor Laster commented that certain financial ad-
visor conflicts might be “non-contractable.”° And in his oral ruling on that mo-
tion, the Vice Chancellor observed that there may be some conflicts that are “so per-
vasively impairing that the directors could not reasonably consent.”! At both oral

18. Leo E. Strine, Jr., Documenting the Deal: How Quality Control and Candor Can Improve Board-
room Decision-Making and Reduce the Litigation Target Zone, 70 Bus. Law. 679 (2015) [hereinafter Doc-
umenting the Deal].

19. Bankers and Chancellors, supra note 5, at 26.

20. Transcript of Oral Argument on Defendants’ Motions to Dismiss at 58, In re PLX Tech. Inc.
Sholders Litig., C.A. No. 9880-VCL (Del. Ch. Apr. 15, 2015); see also id. at 69 (“But I would
think that people would view it as a non-contractable conflict if Deutsche were working for Avago
on the same deal.”); see also Zale I, 2015 WL 5853693, at *20 (citing Bankers and Chancellors in
dicta for the statement that “some of a board’s financial advisor’s conflicts arguably cannot be con-
sented to”).

21. PLX II Transcript, supra note 7, at 36. With respect to potential Deutsche Bank conflicts in this
transaction, the Schedule 14D-9 disclosed:

During 2011, the DB Group was paid approximately $24.0 million by Parent or its affiliates for
services including (i) acting as a lead underwriter for the 2011 secondary securities offering of Par-
ent’s ordinary shares, (ii) acting as book runner in a series of block trades of Parent’s ordinary
shares, and (iii) general corporate banking and securities advice. During 2012, the DB Group
was paid approximately $1.2 million by Parent or its affiliates for services including (i) acting as
book runner in a series of block trades of Parent’s ordinary shares and (ii) general corporate bank-
ing and securities advice. During 2013, the DB Group was paid approximately $1.3 million by Par-
ent or its affiliates for services including (i) acting as financial advisor to Parent in connection with
Parent’s 2014 acquisition of LSI Corporation and (ii) general corporate banking and securities ad-
vice. During 2014 for the year to date, the DB Group has been paid approximately $29.7 million by
Parent or its affiliates for services including (i) acting as financial advisor to Parent in connection
with Parent’s 2014 acquisition of LSI Corporation, (ii) acting as joint arranger on a $4.6 billion
term loan and a $500 million revolving credit facility in connection with financing Parent’s
2014 acquisition of LSI Corporation, as well as acting as sole book runner on a $1 billion invest-
ment in Parent by Silver Lake Partners in the form of a 2% convertible notes offering in connection
with financing Parent’s 2014 acquisition of LSI Corporation, and (iii) general corporate banking
and securities advice. In addition, the DB Group currently holds a position in Parent’s or its affil-
iates’ revolving credit facility and a fronting position in Parent’s or its affiliates’ term loan facility.

PLX Tech., Inc., Solicitation/Recommendation Statement (Schedule 14D-9) (July 8, 2014).
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argument and in his transcript ruling, the Vice Chancellor pointed to the example
of a “sell-side advisor simultaneously . . . represent[ing] the buyer in the price ne-
gotiations over the same deal.”?? The scope of both “non-contractable” conflicts and
conflicts that are “so pervasively impairing that the directors could not reasonably
consent™? awaits further developments by the courts.

The Relationships Representation

Although often contained together in one paragraph, for purposes of ease, this
article breaks up a sample Relationship Representation into three sections—the
Engagement Representation, the Holdings Representation, and the Prior Pitch
Representation, and discusses each in turn.?*

The Engagement Representation

The Engagement Representation addresses the financial advisor’s prior engage-
ments with potential bidders. As repeatedly recognized by Delaware courts, this
representation may suggest a conflict of interest for a financial advisor, which
may want to steer a bid toward a repeat client.?> (Although similar conflicts
also may arise based on the financial advisor’s prior relationship with management
of the target,2° this information can typically be provided by the company.?”)

22. PLX II Transcript, supra note 7, at 37.

23. PLX II Transcript, supra note 7, at 36.

24. In lieu of the provisions discussed below, one financial advisor questionnaire we saw after
Rural I asked for the following disclosure:

Please describe any other direct or indirect relationship between Bank, its affiliates, any Bank Person-
nel or any person with whom any Bank Personnel has a family relationship, on the one hand, and
any Applicable Entities or their respective management, on the other hand (including any commer-
cial, industrial, banking, consulting, legal, accounting, charitable, or familial relationships, among
others) that may influence the performance of Bank’s obligations under the Engagement Letter.

Although the breadth of this disclosure may be appropriate in certain circumstances (perhaps in con-
nection with a single bidder strategy), we have not seen this extensive solicitation disclosure often
accepted by financial advisor counsel as something to be incorporated into an engagement letter.

25. E.g, In re Ness Techs., Inc. Sholders Litig., C.A. No. 6569-VCN, 2011 WL 3444573 (Del. Ch.
Aug. 3, 2011); In re Del Monte Foods Co. Sholders Litig., 25 A.3d 813 (Del. Ch. 2011). Of course, fi-
nancial advisors are in the business of growing their slice of the pie as well as retaining it, and could have
incentives to steer a bid toward a new client the advisor has been wooing. To date we have not seen a
representation addressing a desire to obtain business from a potential counterparty to the transaction.

26. E.g., Mills Acquisition Co. v. Macmillan, 559 A.2d 1261 (Del. 1989); In re Netsmart Techs.,
Inc. Sholders Litig., 924 A.2d 171, 199 (Del. Ch. 2007); In re Tele-Commc'ns, Inc. Sholders
Litig., C.A. No. 16470-CC, 2005 WL 3642727, at *10 (Del. Ch. Dec. 21, 2005); Robert M. Bass
Grp., Inc. v. Evans, 552 A.2d 1227, 1233-34 (Del. Ch. 1988).

27. Although the following admonition from Chief Justice Strine is not addressed to the scope of
representations in a financial advisor engagement letter, it nonetheless bears noting in the context of
those contractual provisions:

[I]t is important that the independent directors—in a situation when they have not made sure
that the company’s regular financial advisor owes its retention and tenure to the independent
board majority and not management, and when they must therefore hire another financial
advisor—seek out the best and not go with a singular recommendation of management.

Documenting the Deal, supra note 18, at 16 n.16.
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To flesh out whether this form of conflict exists, counsel may seek the Engage-
ment Representation along the lines of the following two sentences®®:

Except as set forth on Schedule A, the Bank has not, within the past three years, had
investment banking, capital markets or lending engagements with respect to the par-
ties identified thereon (the “Relevant Parties”), or to the Bank’s knowledge, a portfo-
lio company of a Relevant Party. Schedule A also sets forth the total fees derived
from such engagements by the Bank.

There are four key variables to be negotiated in these two sentences: (i) the list
of parties who are the Relevant Parties, (ii) the types of engagements captured by
the representation, (iii) the length of the look back, and (iv) the breadth of dis-
closure regarding the engagements.

The breadth of the list of potential bidders captured by the disclosure is context-
specific. Obviously, if a sales process is a response to an unsolicited bid, that single
bidder, at a minimum, should be included on the list. On the other end of the
spectrum, if a board expects to run a broad pre-signing auction process without
any clear top-tier potential partners, it may make little sense to include these
two sentences of the Relationships Representation at all. Somewhere in the middle
is a limited pre-signing auction. Are there top-tier and second-tier potential bid-
ders? How many potential bidders should be included on the list? These are ques-
tions we believe are still being explored by negotiators of financial advisor engage-
ment letters (or, if a board deck or disclosure memorandum is used, the preparers
of those documents) post-Rural/Metro.°

Also being explored post-Rural/Metro is the type of engagement to be captured
by the disclosure. “Investment banking, capital markets or lending engagements”
is a baseline trigger that financial advisors may be comfortable providing. A blan-
ket “all engagements” trigger may be more difficult to obtain, although it is hard
to imagine a material engagement that would not be captured by “investment
banking, capital markets or lending engagements.”

The length of the look back is of course subject to negotiation. Since Rural/Metro,
we have seen financial advisor engagement letters that included look-back periods
from one to three years.3® FINRA Rule 5150, which requires disclosure in fairness

28. The provisions discussed in the remainder of this article are amalgams of (i) provisions con-
tained in the form markup included in Exhibit A, (ii) provisions we have seen negotiated, or attempted
to be negotiated for, in the past, and (iii) our own editing of such provisions in writing this article. They
are both generic and aspirational. They also reflect the best efforts of two lawyers who have negotiated
with financial advisors, but have not served in-house to a financial institution and so are not intimately
familiar with the unique challenges a large financial institution may face in tracking conflicts. As with
any negotiation, forms will be conformed to fit a given fact pattern; and, as with any new development
in transactional advice, further experience will inform future negotiations. For ease of reference, the
provisions discussed in the remainder of this article are collected in Exhibit B.

29. By way of one example, in the PLX litigation, Vice Chancellor Laster appeared critical of the
PLX special committee for not asking its financial advisor about potential conflicts vis-a-vis the ulti-
mate acquiror. At the time of the banker’s engagement, that entity “was perhaps the most likely bid-
der for the company” as it “had shown its eagerness by submitting an unsolicited expression of in-
terest” only eight months earlier. PLX II Transcript, supra note 7, at 11-12.

30. Cf. In re Ness Techs., Inc., C.A. No. 6569-VCN, 2011 WL 3444573, at *3 (Del. Ch. Aug. 3,
2011) (granting expedited discovery where the financial advisor had provided advisory services
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opinions of “any material relationships that existed during the past two years or that
are mutually understood to be contemplated in which any compensation was re-
ceived or is intended to be received as a result of the relationship between the mem-
ber and any party to the transaction that is the subject of the fairness opinion,” may
provide guidance in this regard.>! Again, practice is still evolving.

If there are prior engagements to disclose, the actual text of that disclosure is
subject to negotiation. Recognizing that the goal of the Engagement Representa-
tion and concomitant disclosure is to understand potential conflicts that could
affect a financial advisor’s advice, an itemized, representation-by-representation
disclosure may not be warranted (and, if the financial advisor is subject to con-
fidentiality obligations, may not be possible). In other words, the specifics of
each transaction may or may not be material to a board’s “identif[ication] and
consider[ation] . . . of . . . potential conflicts” of the financial advisor>? if the fi-
nancial advisor is already disclosing that it performs substantive investment
banking, capital markets, and lending work for a Relevant Party and the aggre-
gate amount it has received for such work.

The Holdings Representation

The next two sentences of the Relationships Representation address potential
conflicts of both the financial advisor and its lead individual bankers working on
the transaction arising from their holdings of securities of a potential transaction
partner. Before discussing the issues associated with the drafting of those sen-
tences, it is important to identify the situations that those issues arise from.

The language in question addresses the form of conflict that arose in In re El
Paso Corp. Shareholder Litigation.>® El Paso involved the acquisition of El Paso
Corporation by Kinder Morgan, Inc.?>* The El Paso board engaged Goldman
Sachs as its financial advisor.?>> Goldman owned 19 percent of Kinder Morgan
(an investment worth $4 billion) and the lead Goldman banker on the assign-
ment owned approximately $340,000 worth of Kinder Morgan stock.>® The
Goldman-level conflict was disclosed and efforts were taken to mitigate that
conflict.?” (Goldman put up an internal wall between its representatives working
for El Paso and those responsible for its Kinder Morgan investment, and El
Paso engaged Morgan Stanley as a conflict-cleansing financial advisor.>®)

within the preceding two years, but the proxy statement did not disclose the amount of fees paid for
those services); Transcript of Oral Argument at 101, In re Art Tech. Grp., Inc. Sholders Litig., C.A.
No. 5955-VCL (Del. Ch. Dec. 20, 2010) (granting a motion to preliminarily enjoin the stockholder
vote on a sale of the company until ten calendar days after the parties disclosed the aggregate com-
pensation that the buyer had paid to the seller’s financial advisor in the prior four years).

31. FINRA R. 5150(a)(3) (2008).

32. Rural I, 88 A.3d at 90.

33. 41 A.3d 432 (Del. Ch. 2012).

34. Id. at 433.

35. Id. at 434.

36. Id.

37. Id. at 440.

38. Id.
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Then-Chancellor Strine found on a preliminary record, however, that those ef-
forts did not sufficiently address the conflict because the record suggested Gold-
man might not have honored the internal wall*>® and, as discussed below,*® the
engagement letter for Morgan Stanley might have created poor incentives for that
bank. The individual-banker conflict was not disclosed.*!

In the El Paso decision, the Chancellor observed: “Given that Goldman’s larg-
est conflict was surfaced fully and addressed, albeit in incomplete and inade-
quate ways, whether the plaintiffs could ultimately prove Goldman liable for
any shortfall is, at best, doubtful, despite [the lead banker’s] troubling individual
failure of disclosure.”? In light of the comfort the Chancellor took in the disclo-
sure of the Goldman entity-level interest in Kinder Morgan, and the concern ex-
pressed about the failure to disclose the lead banker’s interest in Kinder Morgan,
companies could seek variations of the following Holdings Representation in
financial advisor engagement letters:

The Bank has previously disclosed to the Board, and hereby represents, that the Bank
and its affiliates (including portfolio companies in which the Bank has investments)
do not beneficially own any interests in the Company, a Relevant Party, or to the
Bank’s knowledge, a portfolio company of a Relevant Party. In addition, the Bank
has had discussions with the Vice President and Managing Directors that the Bank in-
tends to work on this engagement (comprising (the “Team Members”))
and has confirmed that, other than as set forth on Schedule B, no Team Member
has any direct holding, as of the date hereof, in the Company, a Relevant Party, or,
to the relevant Team Member's knowledge, a portfolio company of a Relevant Party.*?

In our experience, the entity-level Holdings Representation may be separated
from the individual-level Holdings Representation. That is because the entity-
level Holdings Representation often is coupled with a general disclosure regarding
the financial advisor holding and trading in securities for the benefit of customers
of its brokerage and asset management services. In addition, both the entity- and
individual-level Holdings Representations often exclude disclosure related to pas-
sive, non-controlling interests which may not create the same economic conflicts
that might alter the financial advisor’s decisions.

With respect to the individual-level Holdings Representation, in late 2014,
Bloomberg reported that Goldman Sachs had issued an internal memorandum
prohibiting individual bankers from buying individual stocks and bonds.**
Should other financial advisors follow suit, the individual-level section of the
Holdings Representation may become a very easy representation to give or it

39. Id. at 441.

40. See infra note 64.

41. El Paso, 41 A.3d at 442.

42. Id. at 448.

43. Some forms of this representation capture holdings by a Team Member’s spouse and children.

44. Michael ] Moore, Goldman Sachs Said to Prohibit Bankers from Buying Stocks, BLOOMBERG Bus.
(Sept. 26, 2014, 11:00 PM CDT), http://www.bloomberg.com/news/articles/2014-09-26/goldman-
sachs-said-to-prohibit-bankers-from-buying-stocks (“Employees at the New York-based firm were
notified yesterday of the change, which takes effect immediately, said the person, who requested an-
onymity because the matter isn’t public.”).
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may evolve into a representation that an engaged financial advisor has instituted
that policy (either alone or in combination with a broader individual-level sec-
tion of the Holdings Representation).

The Prior Pitch Representation

The third element of the Relationship Representation that we examine ad-
dresses the phenomenon described by Vice Chancellor Laster in Del Monte:
“To facilitate transactional activity, investment bankers routinely pitch deals to
parties they hope might be interested. Coverage officers for investment banks
regularly visit past, present, and potential clients to suggest mergers, acquisi-
tions, and other strategic alternatives.” These kinds of pitches are not, of them-
selves, a bad thing. But, in our view, it is helpful for a board engaging a financial
advisor for a sell-side engagement to know whether that advisor has recently
pitched a sale of the company.*® We refer to a representation addressing prior
pitches as a Prior Pitch Representation.

We understand that many banks do not track prior pitches in a manner that
would permit providing a broad Prior Pitch Representation. By way of example,
a commentator to an earlier version of this article noted that a large investment
bank could meet with a private equity client several times a year with pitch
books identifying hundreds of potential investment candidates without logging
every single one of those companies into a globally accessible conflicts system.
The goal in negotiating for a Prior Pitch Representation, however, is not to cap-
ture fleeting references to a potential target company in a large pitch book. To
the contrary, the goal is to capture prior substantive discussions that might affect
the financial advisor’s representation of the target.

For example, in Zale, the board of directors of Zale selected Merrill Lynch as
its financial advisor in connection with a strategic review process that ultimately
led to the sale of Zale to Signet Jewelers.*” At the time it selected Merrill Lynch,
the board was not aware that a team of investment bankers from Merrill Lynch,
including a banker who would eventually work on the Merrill Lynch team rep-
resenting Zale, had previously pitched an acquisition of Zale to Signet manage-
ment.*® That prior pitch presented a valuation of Zale between $17 and $21 per
share (with $21 per share ultimately being the price Signet would agree to ac-
quire Zale for).*° In his initial written opinion in the litigation, Vice Chancellor
Parsons found it “reasonably conceivable” that the Zale board’s failure to learn of
Merrill Lynch’s conflict prior to signing the merger agreement could constitute a
breach of the board’s duty of care.’® In so finding, the court observed that the
Zale board “simply [discussed] the possibility that Merrill Lynch would be con-

45. In re Del Monte Foods Co. Sholders Litig., 25 A.3d 813, 819 (Del. Ch. 2011).

46. To the contrary, in Del Monte, “[t/he Board did not learn of [Barclay’s| efforts to stir up the
initial LBO bid until discovery in thle] litigation.” Id. at 820.

47. 1Id. at *1.

48. Zale I, 2015 WL 5853693, at *3.

49. Id.

50. Id. at *19.
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flicted and apparently re[lied] without question on Merrill Lynch’s representa-
tion that it had ‘limited prior relationships [with Signet] and no conflicts.”>!
The court further wrote as follows:

In the context of detecting a preexisting conflict when engaging a financial advisor,
[the board’s] oversight duty could include negotiating for representations and war-
ranties in the engagement letter as well as asking probing questions to determine
what sorts of past interactions the advisor has had with known potential buyers,
such as Signet here. In this case, it might have included a question as to whether
the potential financial advisor had made any presentations regarding Zale to pro-
spective buyers within, e.g., the last six months.>?

In an opinion on a motion for reargument, the court subsequently found the
complaint in Zale failed adequately to allege a breach of the duty of care.”® In
doing so, the court stated, “The conduct of Merrill Lynch in this case [was] trou-
bling,” and expressly declined to modify the first sentence in the block quote
above.>* A representation designed to flesh out prior pitches of the Zale variety
(and one we have obtained in the past) is as follows:

The Bank has not within the past year engaged in any discussions with any third
party concerning the possibility of effecting, causing, or participating in a Transac-
tion with the Company.

We recognize the concern that the above representation should not capture
“fleeting references” to a target company in a pitch book and we think the use
of the term “discussions” addresses the concern. That said, we suspect that, if
Prior Pitch Representations become more common, financial advisors might
seek additional language to demonstrate that the representation is designed
only to pick up substantive discussions regarding the target company (such as
discussions providing a value on the target company stock or discussions regard-
ing the financial advisor providing buy-side financing).

51. Zale, 2015 WL 5853963, at *19 (alterations in original).

52. Id.

53. The motion for reargument was predicated on the opinion of the Delaware Supreme Court in
Corwin v. KKR Financial Holdings LLC, No. 629, 2014, 2015 WL 5772262 (Del. Oct. 2, 2015), issued
one day after Zale I was released. In KKR, the Delaware Supreme Court held that the business judge-
ment rule, rather than the Revlon standard of review, applies to a change-in-control transaction not
otherwise subject to entire fairness review that is “approved by an informed, voluntary vote of disin-
terested stockholders.” Id. at *5. The transaction at issue in Zale was so approved. Zale II, 2015 WL
6551418, at *2. Accordingly, the court in Zale II analyzed plaintiff's claims to determine whether
plaintiff had rebutted the presumptions of the business judgment rule (as opposed to analyzing
those claims in the context of the Revlon standard of review, as the court had done in Zale I). Id.
at *5. The court determined that plaintiff had not done so. Id. But see In re TIBCO Software Inc.
Sholders Litig, C.A. No. 10319-CB, 2015 WL 6155894 (Del. Ch. Oct. 20, 2015) (finding, in a de-
cision issued after KKR, that plaintiffs had adequately pleaded a breach of the duty of care in the con-
text of a change-in-control transaction not otherwise subject to entire fairness review that had been
approved by a fully informed disinterested stockholder vote by alleging that a board failed adequately
to inform itself about the circumstances of an error in share capitalization information provided to a
buyer).

54. Zale II, 2015 WL 6551418, at *5.
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Other than drafting for a particular context, the key variable open for negoti-
ation in the Prior Pitch Representation is the length of the look back. Because the
Prior Pitch Representation relates to discussions, as opposed to a definitive
engagement, counsel might be comfortable limiting this look back to as little
as one year. Of course, context-specific facts may call for a longer look back
and, as with many provisions of a financial advisor engagement letter post-
Rural/Metro, practice is still developing.

The Relationships Covenant

The Relationships Representation generally speaks only as of the date of the
engagement letter (whether explicitly or not). But transaction processes are dy-
namic and conflicts may be introduced after the engagement letter has been
signed. Accordingly, companies may seek a Relationships Covenant to help pro-
vide “active” oversight of financial advisor conflicts.””

Relationships Covenants we have seen accepted require the financial advisor
to update the Relationships Representation as to additional parties upon certain
negotiated triggers. A formulation of the Relationships Covenant we have seen is
as follows:

If the Board elects to engage in formal discussions with one or more parties other
than the Relevant Parties about a Transaction, the Bank will, upon the request of
the Board, disclose to the Board the information described above concerning such
party or parties, and such party or parties will be, and will be deemed, a Relevant
Party for purposes of this Agreement.>®

The Relationships Covenant above requires two conditions be satisfied before
the obligations contained therein are triggered: (i) the board elects to “engage in
formal discussions” with a party other than a Relevant Party about a Transaction
and (ii) the board requests conflicts disclosure from the Bank about such party.
From the board’s perspective, we would prefer a Relationships Covenant without
the first condition. In other words, if a board requests additional conflicts informa-
tion, we would prefer a Relationships Covenant under which it can receive such
information without an analysis as to whether “formal discussions” have begun.
Financial advisors, however, may not be willing to accept a broad disclosure ob-
ligation without a tie to an objective second condition, negotiated upfront, to pro-
vide some guidelines on when a financial advisor must engage in a subsequent
conflict check. The language we have often seen for this second condition is the
board “electing to engage in formal discussions” with other parties. Admittedly,

55. See PLX II Transcript, supra note 7, at 35-36 (“This type of continuous and diligent oversight
is necessary because issues can arise during the sale process that were not foreseen or could not be
fully vetted at the outset. It may be that at the outset you don’t know that a particular bidder will
emerge as the most likely candidate.”).

56. A commentator on this article has asked whether this covenant is qualified by confidentiality
obligations. We have not been faced with such a request (yet), but do have concern that such a qual-
ification could end up swallowing the entire covenant. We hope that most issues arising from con-
fidentiality obligations could be addressed in drafting the actual disclosure to be made.
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“formal discussions” is not a completely clear standard. Could it simply involve ne-
gotiating a confidentiality agreement with a bidder that has survived the first round
of an auction? Does it require active negotiations over definitive transaction docu-
ments? This is yet another area that is still being refined post-Rural/Metro.

Note that the above Relationships Covenant does not affirmatively require a
financial advisor to bring-down information it previously disclosed, either pur-
suant to the original Relationships Representation or following a trigger of the
Relationships Covenant. To address this, we have sometimes seen a form of
the following covenant negotiated as part of the Relationships Covenant:

If, during the term of this letter agreement, the Bank becomes aware that any of the
statements set forth in the Relationships Representation (or provided pursuant to the
Relationships Covenant) is, or at the time of the execution of this letter agreement or
disclosure of such information was, materially inaccurate, the Bank will promptly
notify the Board and inform the Board of the manner in which such statement is
or was materially inaccurate.

Target-side counsel may experience pushback from counsel to the financial ad-
visor regarding this covenant. It is admittedly broad and imposes on the financial
advisor a continuing obligation to update prior disclosures. We believe, however, it
is a reasonable ask. The bring-down does not impose a continuing obligation to
search for conflicts; to the contrary, it simply imposes a continuing obligation
to inform the board if the financial advisor becomes aware that a statement previ-
ously made was inaccurate. Moreover, the use of a materiality (or some other form
of) qualifier (as in the language above) can help bridge the gap between the board’s
ask and the financial advisor’s position. Time will tell if this kind of obligation be-
comes more commonplace in financial advisor engagement letters. To the extent it
does not, the Restricted Services Covenant, discussed in the next part, may serve to
fill to some extent the hole that may exist by failing to obtain the above covenant.>”

RESTRICTED SERVICES COVENANT

Conflicts arising because another potential transaction partner enters the fray
may be unavoidable. What may be avoidable (or at least mitigated), however, are

57. As discussed below (and implied by its name), the Restricted Services Covenant restricts cer-
tain, enumerated future engagements by the financial advisor for Relevant Parties that might raise
conflicts that otherwise would need to be disclosed in the Relationships Representation. It does
not, however, restrict investments by the financial advisor or individual bankers working the assign-
ment. One possible common ground if the financial advisor is reluctant to include the broad bring-
down requirement discussed above is to accept the narrower Relationships Covenant coupled with a
strong Restricted Services Covenant and the following bring-down requirement, limited only to the
Holdings Representation:

In addition, the Bank will immediately inform the Board upon the occurrence of the Bank’s or
any of its affiliates’ (including portfolio companies in which the Bank has investments), or a
Team Member’s having any direct holding in a Relevant Party (or, to the knowledge of the
Bank or Team Member, as applicable, a portfolio company of a Relevant Party) at any time be-
fore the termination of the engagement contemplated by this Letter Agreement.
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financial advisor-initiated conflicts with respect to known potential transaction
partners. Although, in our experience, Restricted Services Covenants initially
focused on providing buy-side financing,>® over the years we have seen these
covenants broadened to address a wider set of activities that may raise conflicts.
A sample is as follows:

Notwithstanding anything herein to the contrary, during the term of this engage-
ment, the Bank shall not provide M&A advisory services, new debt or equity capital
markets or new bank financing to any Relevant Party without the prior written con-
sent of the Board.>”

Although companies may like to have the services listed in the Restricted Ser-
vices Covenant match the engagements listed in the Relationships Representa-
tion, in our experience financial advisors are more willing to include a broader
set of services in a disclosure obligation than they are in a negative covenant. Ac-
cordingly, companies may negotiate to include in the Restricted Services Cove-
nant a set of activities such as “M&A advisory services, new debt or equity capital
markets or new bank financing” (on the theory that a financial advisor will not
agree not to provide financing based on existing facilities).®°

Some commentators to a draft of this article wondered whether the inclusion of
a Restricted Services Covenant would result in financial advisors being restricted in
a materially greater fashion than lawyers representing the same client as the finan-

58. The focus on Restricted Services Covenants sharpened after then-Vice Chancellor Strine’s
opinion in In re Toys “R” Us, Inc. Shareholder Litigation, 877 A.2d 975 (Del. Ch. 2005). In Toys “R”
Us, Vice Chancellor Strine observed that First Boston, financial advisor to the target board, created
an “unnecessary issue” by asking to provide buy-side financing while the strategic review process
was ongoing. Id. at 1005. The Vice Chancellor was careful to note, however, that he was not “making
a bright-line statement” as to the propriety of a sell-side advisor providing buy-side financing. Id. at
1006 n.46. In a footnote, the Vice Chancellor distinguished between a collective decision among the
directors and financial advisors to provide traditional “stapled” financing and a middle-of-the-process
request of a financial advisor to provide buy-side financing. Id. at 1006 n.46. The difference between
traditional “stapled” financing and other buy-side financing is explained in Bankers and Chancellors:

Staples first appeared as part of a larger package deal: the selling corporation puts itself (or a piece
of itself) up for auction and offers debt financing to potential purchasers in tandem with the sale—
financing to be supplied by the seller’s banker-advisor. The financing package is thus “stapled” to
the offering memorandum. The impetus for these couplings came from the banks themselves,
which held out their lending capacity to lure potential selling companies into accepting their ad-
visory services. Over time, the term “staple” has come to be used more loosely, applying in any
case where the seller’s banker-advisor participates in financing the buyer’s purchase.

Bankers and Chancellors, supra note 5, at 18. Professors Bratton and Wachter report that “[s]tapled
financing persists, but not in acquisitions likely to trigger Revlon scrutiny.” Id. at 9; see also id. at 5
n.18 (citing an article by Liz Hoffman that appeared in LAW360 for the proposition that, after Del
Monte and El Paso, “staples were said to have largely disappeared”). We do not read Toys “R” Us
to question the use of “stapled financing” in the traditional sense (as described in Bankers and Chan-
cellors), especially in a transaction where financing might not otherwise be readily available.

59. Restricted Services Covenants, such as the example above, often will provide an escape hatch
allowing the committee or board to consent to the financial advisor providing otherwise restricted
services. Of course, even absent an express escape hatch, the engagement letter always may be
amended or the negative covenant may be waived.

60. If a financial advisor is a party to an existing credit facility of a potential transaction partner, we
expect that fact will be disclosed in connection with the Relationships Representation or Relation-
ships Covenant.
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cial advisor. Those commentators noted that lawyers often obtain a broad advance
waiver in their engagement letters, facially allowing lawyers to take on transactions
involving conflicts similar to those that might arise should a financial advisor un-
dertake a representation it would be restricted from taking under the Restricted
Services Covenant. To this we note that, notwithstanding any advance waiver, law-
yers are governed by professional rules of conduct. For example, Rule 1.7(b) of the
Delaware Lawyers’ Rules of Professional Conduct prohibits a lawyer from taking
on a matter involving a “concurrent conflict of interest,” notwithstanding an ad-
vance waiver, if, among other things, the lawyer does not reasonably believe she
will be able to provide competent and diligent representation to each affected cli-
ent.®! To the contrary, most financial advisor engagement letters disclaim any no-
tion that the financial advisor has fiduciary duties to its client.?

We acknowledge that, although an attorney with an advance waiver must
judge for herself whether the advance waiver permits her firm to take on another
assignment that may involve a conflict of interest without running afoul of eth-
ical obligations, a financial advisor subject to a Restricted Services Covenant
must seek express approval for taking on such a representation from her client.
Professors Bratton and Wachter suggest that a board should “proactively extract[] a
quo” for the “quid” of consenting to a representation that otherwise might be
prohibited by a Restricted Services Covenant.®> In theory, that makes a lot of
sense. Practically, we believe that if market practice becomes “extract a quo
for every quid of releasing a bank from a Restricted Services Covenant,” financial
advisors will not be willing to sign up to such covenants. In other words, finan-
cial advisors might be unwilling to risk having to forego an opportunity, for ex-
ample, to provide financing on an unrelated transaction to one of five bidders in
a months-long auction process if boards of directors felt too constrained in pro-
viding consent to a representation otherwise prohibited by a Restricted Services
Covenant.®*

At times, we have seen financial advisors negotiate up front for specific exclu-
sions to the Restricted Services Covenant (thus avoiding, or at least mitigating,
the possibility that the target board would feel obligated to extract a “quo” for
a consent midstream). These exclusions range from general advisory services
and current assignments to financing arrangements not involving an acquisition
of the target company or all or substantially all of its business or assets and any

61. DeL. Lawyers’ Rutes oF Pror’'L Conpuct R. 1.7(b) (2010).

62. But see Bankers and Chancellors, supra note 5, at 42 (“Across-the-board provisions that disclaim
a fiduciary duty to the client corporation and its board of directors present more of a problem, for
they raise a theoretical question as to whether or not the common law of agency imports a mandatory
fiduciary duty.”); supra note 14.

63. Bankers and Chancellors, supra note 5, at 53.

64. In practice, we have represented clients who have provided their consent to a facial conflict
pursuant to a Restricted Services Covenant. Such a decision was made only after the board under-
stood the potential conflict, took stock of the stage of its own market check, and obtained assurances
as to the creation of information walls by the financial advisor. Other “asks” we could imagine include
a credit to the initial financial advisor’s fairness opinion fee if a “conflict cleansing” second financial
advisor is brought in (discussed in the next part of this article) and perhaps a fall away of a tail fee if
the financial advisor does not abide by the information walls it created.
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financing arrangements located on another side of an internal informational wall.
The willingness of a board to include such up-front exclusions may be depen-
dent upon whether it appears conflicts might arise in the board’s review process
(e.g., a board may be more willing to negotiate up-front for exclusions to the Re-
stricted Services Covenant if it is engaging a bank to perform a broad pre-signing
auction process as opposed to, say, a proposed go-private transaction). Once
again, market practice, in our experience, is still developing.

ADDRESSING IDENTIFIED CONFLICTS: SUBSTITUTE FINANCIAL ADVISOR
Provisions AND TaiL FEe Provisions

Substitute Financial Advisor Provisions

As mentioned above, conflicts not identified at the onset of a financial advisor
engagement may surface during the course of a transaction process, and on a few
occasions we have seen parties to financial advisor engagement letters negotiate at
the time of engagement for the possibility of a conflict arising because the financial
advisor requests to be released from the Restricted Services Covenant for a partic-
ular engagement. Such negotiation often will lead to a provision offering a “credit”
to the target for the cost of the financial advisor delivering a fairness opinion, thus
allowing the board to obtain a “conflict cleansing” second financial advisor.®> The
following is based on a form we have seen to address this issue, and it could be
included following the first sentence of the Restricted Services Covenant:

The Bank acknowledges and agrees that in the event that Bank provides such ser-
vices with the prior written consent of the Board (“Other Services”), any Sale Trans-
action Fee that becomes payable to Bank hereunder shall have deducted from it an
amount equal to the Opinion Fee. In addition, Bank shall ensure that employees of
the Bank working on this engagement (i) will not simultaneously work on any team
providing the Other Services, and (ii) will not share with any team providing the
Other Services any confidential information received from the Company or the
Board under this Agreement unless the Board has otherwise authorized such infor-
mation to be shared.

Of course, this language need not be in the initial engagement letter and could be
negotiated as a condition to the board giving consent to the financial advisor pro-
viding services otherwise prohibited by the Restricted Services Covenant. That
said, in some circumstances we have seen this language appear in financial ad-
visor engagement letters ab initio.°®

65. In El Paso, Morgan Stanley was engaged as a “conflict cleansing” financial advisor. However,
the court observed that Morgan Stanley would not be paid any transaction fees if the El Paso board
chose not to move ahead with the Kinder Morgan merger and instead to move ahead with a spinoff of
certain El Paso assets—which would net fees only for Goldman and not for Morgan Stanley. Accord-
ingly, the court found, the “conflict cleansing” bank had a compensation structure that incentivized it
to favor the deal it was brought in to evaluate. In re El Paso Corp. Sholder Litig., 41 A.3d 432, 442
(Del. Ch. 2012).

66. In addition, if certain exclusions from a Restricted Services Covenant are negotiated at the time
the engagement letter is executed, those exclusions could be tied to some of the affirmative covenants
contained in the language above.
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It bears mentioning that we have seen financial advisors try to add to this lan-
guage an acknowledgement by the target that, if the target obtains a second fi-
nancial advisor to perform “conflict cleansing,” the original financial advisor
need not deliver a fairness opinion.%” Counsel should, however, be aware of
then-Chancellor Strine’s discussion in In re Transatlantic Holdings, Inc. Sharehold-
ers Litigation.%® In Transatlantic, the Chancellor suggested that the financial advi-
sor running the process should provide a fairness opinion regardless of whether
a subsequent financial advisor is brought in to provide a fairness opinion:

I don’t understand the idea of a banker running a process, doing all the cool and
important stuff, and not having to back it up with a fairness opinion. It in no
way addresses the conflict for the person who plays the operative role to not actually
have to put the fairness opinion on the line. In fact, it would seem more vital when
someone acts in a conflicted basis to make them render a fairness opinion. So, what,
I'm going to pay someone the most, [L]et them do the really important advisory role,
let them do the really important stuff, which is testing the market, giving strategic
advice, but I'm going to hand off to someone else giving the fairness opinion because
the person I'm asking to do the most important stuff is conflicted? That is a very
strange cure.%?

Finally with respect to Substitute Financial Advisor Provisions, it bears noting
that we have not yet seen financial advisors willing to forego their fairness opinion
fee if a conflict arises through no fault of their own—i.e., where a new potential bid-
der, with whom the financial advisor has a prior relationship, becomes actively in-
volved in the process, thereby causing significant potential for a disabling conflict.
In that situation, it may be wise for the board to hire a conflict-cleansing second
financial advisor (and for this reason, we often try to strike any language requiring
the board to retain a financial advisor as an exclusive one). But, perhaps because one
benefit of hiring larger banks as financial advisors—as opposed to boutiques—is the
larger banks’ relationships with potential transaction partners (especially financial
sponsors), we have not yet seen an agreement that the initial financial advisor
will forego its fairness opinion fee in this circumstance, nor do we expect one.

Tail Fee Provisions

Even if a sell-side company is able to negotiate for a Relationships Representa-
tion, Relationships Covenant, and Restricted Services Covenant from a financial
advisor, addressing a breach of those provisions in the middle of a sale process
may be impractical. In fact, depending on conflicts that might arise from such a
breach, the most practical action for the target board to take may be to hire a

67. In Rural/Metro itself, “RBC had delayed working on a fairness analysis because the firm still
hoped to secure a buy-side financing role and did not want to render a fairness opinion under
those circumstances.” Rural I, 88 A.3d at 76.

68. Transcript of Status Conference and Motion to Expedite, C.A. Nos. 6574 & 6776 (Del. Ch.
Aug. 22,2011).

69. Id. at 92.



72 The Business Lawyer; Vol. 71, Winter 2015-2016

new financial advisor.”® Most financial advisor engagement letters require the tar-
get to pay a tail fee (i.e., a full transaction fee and not just a fairness opinion fee) if
the target engages in a transaction for a specific period after termination of the fi-
nancial advisor's engagement absent a termination for “cause,” which is typically a
high benchmark such as “willful misconduct or bad faith.” This could make reme-
diation of such a mid-process breach expensive for the target.

Accordingly, companies may negotiate for a provision eliminating the tail fee if
the financial advisor has “materially breached” (i.e., lower than “willful” or “in
bad faith”) any of the Relationships Representation, Relationships Covenant,
or Restricted Services Covenant. For example:

If, at any time prior to the expiration of 12 months following the termination of this
agreement (other than a unilateral termination by the Bank or termination for Cause
(as defined below) by the Company), the Company enters into an agreement that
subsequently results in a Transaction or consummates a Transaction, then the Com-
pany will pay the Bank the Transaction Fee specified above in cash promptly upon
the closing of the Transaction. Termination for “Cause” means termination by the
Company prior to entering into a definitive agreement with respect to a Transaction
because of a material breach of representation by the Bank with respect to the rep-
resentation contained in Section __ hereof or a material breach of the covenants con-
tained in Section __ and Section __ hereof, or willful misconduct, bad faith or gross
negligence by the Bank in performing this engagement which conduct is not sub-
stantially remedied by the Bank after 10 days written notice from the Company stat-
ing that the Company believes such conduct constitutes Cause.

Of course, the efficacy of this provision depends on when the breach is iden-
tified. Let's return to the hypothetical set out at the beginning of this article. Bank
A has been providing financial advice throughout a process. The process began
when Party A lobbed a bid over the transom. Bank A indicated it had a few small
prior engagements for Party A in its Relationships Representation, and the board
decided those small prior engagements did not result in a disabling conflict. A
few alternative bidders are contacted, but a broad-based auction is not run. At
the end of the process, Party A emerges the winner. As we are negotiating the
short strokes of the acquisition agreement, we receive a call from counsel to
Bank A that it has noted a few more conflicts while updating its conflicts
check for purposes of disclosure in its fairness opinion. At that time, it may
not be feasible to hire a new financial advisor and, despite the frustration, the
client may have to swallow the risk.”!

70. In theory, a board could bring an action for specific performance of a Restricted Services Cov-
enant against its financial advisor. Practically, we suspect that if a board is suing its financial advisor,
that financial advisor no longer is the correct one to be assisting the board in its review of strategic
alternatives.

71. In the PLX litigation, the plaintiff alleged that Deutsche Bank belatedly disclosed conflicts vis-
a-vis the acquiror, but that the special committee failed appropriately to respond to that disclosure.
Although some of the following observations from Vice Chancellor Laster pertain to issues arising
outside the scope of an engagement letter, they are worthwhile considerations for any attorney
who finds herself advising a client in a similar situation:



Post-Rural/Metro Thoughts and Observations 73

CONCLUSION

Delaware corporate law affords directors significant leeway in their substantive
decisions so long as those decisions result from a “good” process. Rural/Metro
tells us that a “good” process requires “active and direct oversight” over financial
advisors.””? A case decided only a month after Rural I illustrates how the provi-
sions discussed above, which encourage the surfacing of conflicts, can protect
directors and advisors. In Houseman v. Sagerman, plaintiffs alleged that a
board that had used the company’s largest creditor as its financial advisor
breached its duty of care and that the financial advisor aided and abetted that
breach.” Vice Chancellor Glasscock rejected the argument:

the Plaintiffs do not contend that the Universata Board was unaware of that fact [that
the financial advisor was the target’s largest creditor]. . . . Without allegations that Key-
Banc actively concealed information to which it knew the Board lacked access . . . the
Plaintiffs fail to adequately plead knowing participation in a breach of duty: the Plain-
tiffs have simply not pled that KeyBanc misled the Universata Board or created an “in-
formational vacuum” sufficient for a finding of knowing participation in a breach.”*

As discussed, the complaint suggests that the committee considered only whether PLX needed to
hire a second banker. What the directors should have considered was the magnitude of
Deutsche Bank’s conflict, whether it tainted the sale process up to that point, whether it sug-
gested any steering, and the implications of Deutsche Bank’s work to date and for the sale pro-
cess going forward.

There were a wide range of options available to the directors both in terms of the Deutsche Bank
relationship and the sale process. The alternatives ranged from doing nothing, which the direc-
tors actually chose—that would be one extreme—to firing Deutsche Bank, seeking legal
remedies and starting all over. That’s the other extreme. Those are both the fat tails of the dis-
tribution. The spectrum of intermediate possibilities is limited only by the resourcefulness of the
directors and their legal advisors. But one could envision lots of potential fixes that would likely
fall within the range of reasonableness even at the pleading stage. They could range from
Deutsche paying for the retention of a second bank to review the process and recommend
any corrective action and carry it out. They could have ranged, as I suggested, to reaching
out again to particular competing bidders, providing them with additional time or releasing
them from their standstills. It could have extended to contacting new bidders.

We know from Vice Chancellor Strine, then Vice Chancellor Strine’s decision in Pennaco as well
as the Supreme Court’s decision in C&]J that there is a relationship between what you do
pre-agreement and what you can agree to post-agreement. In other words, the degree of pre-
agreement exploration and price discovery affects the amount of post-agreement lockup.
Once you had Deutsche’s taint revealed, the board, in my view, had to rethink that calibration.

PLX II Transcript, supra note 7, at 40—41.

72. Rural II, 102 A.3d at 218.

73. Houseman v. Sagerman, C.A. No. 8897-VCG, 2014 WL 1600724 (Del. Ch. Apr. 16, 2014).

74. Id. at *9. In Rural II, Vice Chancellor Laster suggested that “[d]irectors may breach their duties
and yet be ‘fully protected’ under Section 141(e) if they reasonably rely on advisors.” Rural II, 102
A.3d at 239. Based on that statement, one might surmise a situation where the directors “reasonably
relied” on a conlflicts disclosure that turned out to be incorrect such that the directors have breached
their duty of care and an underlying breach exists for purposes of an aiding and abetting claim. If a
board were to negotiate for the type of provisions discussed above and simply receives incorrect in-
formation, it may be difficult to prove the board breached its duty of care in learning about actual and
potential conflicts faced by its financial advisors. In any event, the text above from Houseman provides
some comfort that, should the board obtain contractual provisions similar to those discussed above,



74 The Business Lawyer; Vol. 71, Winter 2015-2016

In our view, the provisions discussed above will aid in director oversight.
There is legitimate debate whether the disclosures contemplated by these provi-
sions are best addressed in an engagement letter or some other form of writing.
For the reasons discussed above, engagement letters are an effective route for ad-
dressing these issues. Regardless of the medium, should the post-Rural/Metro
trend toward conflicts disclosures continue, we should see more opinions of
the Houseman variety and less of the Rural/Metro one.

and the financial advisor provides incorrect information based on anything short of actively conceal-
ing the conflict, “knowing participation” necessary for an aiding and abetting claim will not be found.
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ExniBit A—ForRM OF ENGAGEMENT LETTER, MARKED TO SHOW
CoMMENTS FROM COMPANY’S COUNSEL

STRICTLY CONFIDENTIAL

[Company and Address]

Attention:

Ladies and Gentlemen:

Pursuant to our recent discussions, we are pleased to confirm the arrange-
ments under which (the “Investment Bank”) is engaged
by the Board of Directors (the “Board”) of (the “Com-
pany”) to act as its financial advisor in connection with evaluating strategic and
financial alternatives including a possible Transaction (as defined below) be-
tween the Company and any other person (any such person, together with its
affiliates, a “Purchaser”). For purposes hereof, the term “Transaction” shall
mean, whether in one or a series of transactions, (a) any merger, consolidation,
joint venture or other business combination pursuant to which the shareholders
of the Company immediately prior to the consummation of such Transaction
cease to own at least 50 percent of the resulting entity; (b) the acquisition by
a Purchaser, directly or indirectly, of more than 50 percent of the capital
stock of the Company by way of tender or exchange offer, negotiated purchase
or any other means; and/or (c) the acquisition by a Purchaser, directly or indi-
rectly, of all or substantially all of the assets, properties and/or businesses of the
Company, by way of a direct or indirect purchase, lease, license, exchange, joint
venture or other means.

1. Financial Advisory Services. During the term of this agreement (“Agree-
ment”) we will:

a. familiarize ourselves with the financial condition and business of the
Company and, to the extent necessary, any prospective Purchaser,
and advise and assist the Board in considering the desirability of ef-
fecting a Transaction or other strategic or financial alternatives;

b. if requested, assist the Board in preparing a memorandum (based en-
tirely on information supplied by the Company) for distribution to
potential Purchasers as approved in advance by the Board, describing
the Company, its business and financial condition;

c. assist the Board in identifying and contacting potential Purchasers as
approved in advance by the Board, to ascertain their interest in a
Transaction or other strategic or financial alternatives; and

d. advise and assist the Board in its negotiation of the financial aspects
of a Transaction or other strategic or financial alternatives.
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In addition, at the request of the Board, the Investment Bank will ren-
der an opinion (in writing if so requested) to the Board (the “Opinion”)
as to the fairness, from a financial point of view, of the consideration to
be received by the Company or its shareholders in connection with the
Transaction, or, in the case of a stock-for-stock merger, the fairness of
the exchange ratio. The nature and scope of our investigation as well
as the scope, form and substance of the Opinion shall be such as the In-
vestment Bank considers appropriate.

The Board acknowledges that the scope of the Investment Bank’s as-
signment hereunder does not include or constitute an express or implied
commitment by the Investment Bank to purchase or place securities, or
to provide or be responsible to provide any financing or enter into any
other principal transactions, or include any obligation to provide finan-
cial advice with respect to any financing or markets transaction to be un-
dertaken by the Company.

The Board, the Company and the Investment Bank agree that the
Standard Terms and Conditions attached hereto form an integral part
of this Agreement and are hereby incorporated herein by reference in
their entirety.

. Compensation. The fees payable to the Investment Bank for the forego-

ing services shall be as follows:

a. afeeof $ , payable upon delivery by the Investment Bank
of an Opinion at the request of the Board, which shall be credited
against any Transaction Fee (as defined below); and

b. a fee (the “Transaction Fee”), payable upon the closing of a Transac-
tion, in an amount equal to $

The Investment Bank will be entitled to receive the compensation pro-
vided for above if the events specified above occur (or in the case of
clause (b), an agreement is entered into which subsequently results in
a consummated Transaction) during the term of this Agreement or at
any time within 12 months after expiration or termination of this Agree-
ment, as the case may be. All fees payable hereunder are nonrefundable.

. Expenses and Payments. In addition to our fees for professional services,

the Company agrees to reimburse us for, and we will separately bill, our
reasonable expenses as incurred, including travel costs, document pro-
duction and other similar expenses, and reasonable fees of counsel and
other professional advisors, provided that the aggregate amount of ex-
penses subject to reimbursement hereunder (excluding, for the avoid-
ance of doubt, any expenses contemplated by Section 1 of the Standard
Terms and Conditions) shall not exceed $ without the con-
sent of the Company (not to be unreasonably withheld). All amounts
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payable under this Agreement (including the Standard Terms and Con-
ditions) shall be paid in immediately available funds in U.S. dollars,
without setoff and without deduction for any withholding, value-
added or other similar taxes, charges, fees or assessments.

4. Term. This Agreement will be effective as of (the “Ef-
fective Date”) and will expire on the date twelve months after the Effec-
tive Date. Our services hereunder may be earlier terminated with or
without cause by the Board or by us at any time and without liability
or continuing obligation to the Board or the Company or to us (except
for any expenses incurred by us to the date of termination); provided
that the provisions of Sections 2 and 3 hereof and Sections 1, 2 and 4
of the Standard Terms and Conditions-, and the last sentence of this Sec-
tion 4, shall survive any termination or expiration of this Agreement.
The Investment Bank agrees that, from the date on which this Agreement
terminates, whether by expiration or termination, and continuing
through the first anniversary of said date, the Investment Bank shall
not engage in discussions with any third person regarding the possibility
of engaging in a Transaction with the Company.

5. Representations and Warranties. The Investment Bank represents and
warrants to the Company and the Board that, except as set forth on
Schedule A annexed hereto and made a part hereof:

a. Neither the Investment Bank nor IB Parent (as defined in the Standard
Terms and Conditions) is, or has, within the past one (1) year, en-
gaged in any discussions with any third party regarding the possibility
of effecting, causing or participating in a Transaction regarding the
Company; and

b. Neither the Investment Bank nor IB Parent has, within the past two

(2) vears, had any relationship: with the following third parties
that the Company believes may be interested in engaging in a Transac-
tion with the Company: [list].

6. Covenants of Investment Bank. During the term of this Agreement:

a. The Investment Bank will promptly disclose to the Board any existing
relationship it has, and any relationship® it has had within the prior
two years, with any third person that the Investment Bank, in good
faith, determines is a potential participant in a Transaction, or ex-
presses interest to the Investment Bank in participating in a Transac-
tion. The Board and the Company shall keep this information confi-
dential, except to the extent they determine, upon advice of counsel
that they are required to disclose the same in a public filing or
otherwise.

1. We can discuss a materiality qualifier.
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b. The Investment Bank will not, without the express written permission
of the Board, grant a waiver or consent, on behalf of the Company or
the Board, to any third party allowing said third party to take an ac-
tion, or not take an action, that its agreements with the Company
and/or the Board would otherwise prohibit it from taking or require
it to take (for example, and without limitation, allowing a bidder that
has agreed not to discuss the possibility of a joint bid with any other
potential bidder to engage in such discussions, or a bidder that has
agreed to maintain the confidentiality of the Company’s confidential
information from using it for a purpose otherwise prohibited).

c. The Investment Bank shall perform its services under this Agreement
as a fiduciary to the Board, the Company and its shareholders.

If the terms of our engagement as set forth in this Agreement (including the
attached Standard Terms and Conditions) are satisfactory, kindly sign the en-
closed copy of this letter and return it to the undersigned. We look forward
to working with the Board on this assignment.

Very truly yours,
Accepted and Agreed As Of

The Date First Written Above:
Board of Directors of

With respect to the obligations of the Company hereunder:
Company
By:

Name:
Title:

STANDARD TERMS AND CONDITIONS

The following general terms and conditions shall be incorporated by reference
into the engagement letter dated between the Board of Directors
of (the “Board”) and the Investment Bank to which
these terms are attached (the “Engagement Letter”). Capitalized terms used
below without definition shall have the meanings assigned to them in the En-
gagement Letter and any references herein to the “Agreement” shall mean the En-
gagement Letter together with these Standard Terms and Conditions.

1. Indemnification and Contribution.

a. The Company agrees (i) to indemnify and hold harmless the Invest-
ment Bank and its affiliates, and the respective directors, officers,
agents, and employees of the Investment Bank and its affiliates (the
Investment Bank and each such entity or person being referred to
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as an “Indemnified Person”) from and against any losses, claims, de-
mands, damages or liabilities of any kind (collectively, “Liabilities”)
relating to or arising out of activities performed or services furnished
pursuant to the Agreement, any Transaction or the Investment Bank’s
role in connection therewith, and (ii) to reimburse each Indemnified
Person for all reasonable expenses (including reasonable fees and dis-
bursements of counsel) incurred by such Indemnified Person in con-
nection with investigating, preparing or defending any investigative,
administrative, judicial or regulatory action or proceeding in any ju-
risdiction related to or arising out of such activities, services, Transac-
tion or role, whether or not in connection with pending or threatened
litigation to which any Indemnified Person is a party, in each case as
such expenses are incurred or paid. The Company will not, however,
be responsible for any such Liabilities or expenses to the extent that
they are finally judicially determined to have resulted primarily from
the Investment Bank’s bad faith, gross negligence or willful miscon-
duct. Each of the Board and the Company also agrees that no Indem-
nified Person shall have any liability (whether direct or indirect, in
contract, tort or otherwise) to the Board (or any member thereof)
or to the Company or any of its securityholders or creditors for or
in connection with the Agreement, any Transaction or the Investment
Bank’s role or services in connection therewith, except to the extent
that any such Liabilities or expenses incurred by the Board (or any
member thereof) or the Company are finally judicially determined
to have resulted primarily from the Investment Bank’s bad faith,
gross negligence or willful misconduct. In no event shall the Com-
pany or any Indemnified Person be responsible for any special, indi-
rect or consequential damages incurred by the other; provided that
nothing in this sentence shall be deemed to (i) relieve the Company
of any obligation it may otherwise have hereunder to indemnify an
Indemnified Person for any such damages asserted by an unaffiliated
third party or (ii) relieve the Investment Bank of any liability it may
otherwise have hereunder to the Company for any such damages
which the Company becomes legally obligated to pay to an unaffili-
ated third party.

. The Company shall not be liable for any settlement of any litigation or
proceeding effected without its written consent. The Company will
not, without the Investment Bank’s written consent, settle, compro-
mise, consent to the entry of any judgment in or otherwise seek to
terminate any claim, action or proceeding in respect of which indem-
nity may be sought hereunder, whether or not any Indemnified Per-
son is an actual or potential party thereto, unless such settlement,
compromise, consent or termination includes an unconditional re-
lease of each Indemnified Person from any liabilities arising out of
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such claim, action or proceeding. If the Company enters into any
agreement or arrangement with respect to, or effects, any proposed
sale, exchange, dividend or other distribution or liquidation of all
or substantially all of its assets in one or a series of transactions,
the Company shall use its reasonable efforts to provide for the as-
sumption of its obligations under this Section 1 by the purchaser
or transferee of such assets or another party reasonably satisfactory
to the Investment Bank.

c. If the foregoing indemnification is unavailable or insufficient to hold
an Indemnified Person harmless in respect of any Liabilities (and re-
lated expenses) referred to therein then, in lieu of indemnifying such
Indemnified Person hereunder, the Company shall contribute to the
amount paid or payable by such Indemnified Person as a result of
such Liabilities (and related expenses relating thereto) in such pro-
portion as is appropriate to reflect the relative benefits to the Com-
pany, on the one hand, and the Investment Bank, on the other
hand, of the Transaction (whether or not the Transaction is consum-
mated) and also the relative fault of each of the Company and the In-
vestment Bank, as well as any other relevant equitable considerations;
provided, however, that except to the extent that any such Liabilities
or expenses are finally judicially determined to have resulted primar-
ily from the Investment Bank’s bad faith, gross negligence or willful
misconduct, in no event shall the Indemnified Persons be required
to contribute an aggregate amount in excess of the aggregate amount
of fees actually received by the Investment Bank under the Engage-
ment Letter. For the purposes of this Agreement, the relative benefits
to the Company and the Investment Bank of the Transaction shall be
deemed to be in the same proportion as (i) the total value paid or con-
templated to be paid or received or contemplated to be received by
the Company or its securityholders, as the case may be, in connection
with the Transaction or Transactions that are the subject of the En-
gagement Letter, whether or not any such Transaction is consum-
mated, bears to (ii) the fees paid or to be paid to the Investment
Bank under the Engagement Letter.

d. The Investment Bank agrees (i) to indemnify and hold harmless the
Company and the Board (the Company and the Board each being re-
ferred to as a “Company Indemnified Person”) from and against any
Liabilities relating to or arising out of activities performed or services
furnished by the Investment Bank pursuant to the Agreement that are
in breach of this Agreement or that otherwise are found by a court of
competent jurisdiction to have caused the members of the Board to
have violated their fiduciary duties to the Company and/or its share-
holders, and (ii) to reimburse each Company Indemnified Person for
all reasonable expenses (including reasonable fees and disbursements
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of counsel) incurred by such Company Indemnified Person in con-
nection with investigating, preparing or defending any investigative
administrative, judicial or regulatory action or proceeding in any ju-
risdiction related to or arising out of such activities or services. The
indemnification provided for in this Section 1(d) shall have priority
over any indemnification or contribution required elsewhere in this
Section 1, and neither the Investment Bank nor any Indemnified Per-
son shall be entitled to indemnification, contribution or reimburse-
ment pursuant to Sections 1(a) through (¢) above for any matter
for which indemnification and/or reimbursement is required pursu-
ant to this Section 1(d).

2. Financial Advisory Role, Information, Reliance, Confidentiality, etc.

a. The Board and the Company understand that the Investment Bank is
acting solely as a financial advisor to the Board, is acting as an inde-
pendent contractor and is not undertaking to provide any legal, ac-
counting or tax advice in connection with its engagement under the
Agreement and that the Investment Bank’s role in any due diligence
will be limited solely to performing such review as it shall deem nec-
essary to support its own advice and analysis and shall not be on be-
half of the Board or the Company.

b. Each of the Board and the Company agrees to provide to the Invest-
ment Bank all information reasonably requested by the Investment
Bank for the purpose of its engagement under the Agreement and
also to provide access to employees and directors of the Company
(including the members of the Board), so long as such access is rea-
sonable given the confidential nature of the contemplated process.
The Company also agrees that upon closing of any Transaction, the
Company shall notify the Investment Bank, in writing, (i) whether
it expects to treat the consummated Transaction as a “reportable
transaction” within the meaning of Treasury Regulation Section
1.6011-4(b), and (ii) if so, the applicable category of “reportable
transaction.” The Investment Bank shall be entitled to rely upon
and assume, without any obligation of independent verification, the
accuracy and completeness of all information that is publicly available
and of all information that has been furnished to it by the Company
or any Purchaser or otherwise reviewed by the Investment Bank, and
the Investment Bank shall not assume any responsibility or have any
liability therefor. The Investment Bank has no obligation to conduct
any appraisal of any assets or liabilities or to evaluate the solvency of
the Company or any Purchaser under any state or federal laws relat-
ing to bankruptcy, insolvency or similar matters. It is specifically
agreed that (x) the Company shall be solely responsible for the accuracy
and completeness of the memorandum referred to in Section 1(b) of the
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Engagement Letter, and (y) other than as contemplated by such Section
1(b) of the Engagement Letter, such memorandum may not be disclosed
publicly or made available to third parties, except with the Investment
Bank’s prior written consent.

c. In order to enable the Investment Bank to bring relevant expertise to
bear on its engagement under the Agreement from among its global
affiliates, the Company agrees that the Investment Bank may share in-
formation obtained from the Company hereunder with its affiliates,
and may perform the services contemplated hereby in conjunction
with its affiliates, and that any of the Investment Bank affiliates per-
forming services hereunder shall be entitled to the benefits (other
than the right to receive fees) and subject to the terms of the Agree-
ment. The Board and the Company agree that, following closing of
any Transaction, the Investment Bank may, at its option and expense,
place an advertisement or announcement in such newspapers and pe-
riodicals as it may determine describing the Investment Bank’s role as
financial advisor to the Board; provided that any such advertisement
or announcement shall be in form and substance reasonably accept-
able to the Board. Each of the Board and the Company agrees that the
Investment Bank shall have the right to review and pre-approve any
reference to it or its role as financial advisor under the Agreement
in any public statement made by the Board or the Company (such ap-
proval not to be unreasonably withheld).

d. The Investment Bank’s financial advice is intended solely for the ben-
efit and use of the members of the Board (in their respective capaci-
ties as such) in considering a Transaction, is not on behalf of, and
shall not confer rights or remedies upon, any shareholder or creditor
of the Company or any other person, and may not be used or relied
upon for any other purpose. Except as otherwise required by appli-
cable law or governmental or stock exchange regulation, each of
the Board and the Company will treat the Investment Bank’s advice
and the terms of the Agreement as confidential and will not disclose
them to any third party (other than, on a confidential basis, to its
counsel and other advisors in connection with a Transaction, it
being understood that the Company will be responsible for any
breach by such counsel or advisors of the provisions of this sentence)
in any manner without the Investment Bank’s prior written approval;
provided, that each of the Board and the Company shall be entitled to
utilize the Opinion in connection with its defense of any action, suit
or proceeding relating to the Transaction; provided, further, that the
Company may reproduce the Opinion in full in any proxy or infor-
mation statement or Schedule 14D-9 or other filing relating to the
Transaction which the Company must, under applicable law, file
with any government agency or distribute to its shareholders. In
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such event, the Company may also include references to the Invest-
ment Bank and summarize the Opinion (in each case in such form
as the Investment Bank shall provide or pre-approve in writing) in
any such document.

e. Notwithstanding any other provision herein, the Board and the Com-
pany and each of its employees, representatives or other agents may
disclose to any and all persons, without limitation of any kind, the
U.S. income and franchise tax treatment and the U.S. income and
franchise tax structure of the transactions contemplated hereby and
all materials of any kind (including opinions or other tax analyses,
if any) that are provided to the Board or the Company relating to
such tax treatment and tax structure insofar as such treatment and/
or structure relates to a U.S. income or franchise tax strategy, if
any, provided to the Board or the Company by the Investment
Bank or its affiliates.

3. Other Business Relationships.

a. Each of the Board and the Company understands that the Investment
Bank and its affiliates (collectively, “IB Parent”) comprise a full service
securities firm and a commercial bank engaged in securities trading
and brokerage activities, as well as providing investment banking,
asset management, financing, and financial advisory services and
other commercial and investment banking products and services to
a wide range of corporations and individuals. In the ordinary course
of our trading, brokerage, asset management, and financing activities,
IB Parent may at any time hold long or short positions, and may trade
or otherwise effect transactions, for our own account or the accounts
of customers, in debt or equity securities or senior loans of any Pur-
chaser, the Company or any other company that may be involved in a
Transaction. IB Parent recognizes its responsibility for compliance
with federal securities laws in connection with such activities.

b. In addition, IB Parent may have and may in the future have invest-
ment and commercial banking, trust and other relationships with
parties other than the Company, which parties may have interests
with respect to the Company, a Purchaser or a Transaction. Notwith-
standing anything contained herein, during the term of the Agree-
ment, 1B Parent shall not () act as M&A financial advisor to any
party (other than the Board) in connection with a Transaction; or
(ii) arrange and/or provide financing to potential Purchasers in re-
spect of a Transaction. In addition, nothing in this Agreement shall
be deemed to restrict (€A) any direct or indirect principal activities
undertaken by any fund or portfolio company in which any IB Parent
entity has non-controlling investments, (BB) any ordinary course
sales and trading activity undertaken by employees who have not
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had access to the information received by the Investment Bank under
the Agreement or (EQC) any IB Parent entity or business engaged in
providing private banking or investment management services. Al-
though IB Parent in the course of its other relationships may acquire
information about a Transaction, a Purchaser or such other parties, 1B
Parent shall have no obligation to disclose such information, or the
fact that IB Parent is in possession of such information, to the
Board or the Company or to use such information on the Board’s be-
half. Furthermore IB Parent may have fiduciary or other relationships
whereby IB Parent may exercise voting power over securities of var-
ious persons, which securities may from time to time include securi-
ties of the Company, a Purchaser, or others with interests with re-
spect to a Transaction. Each of the Board and the Company
acknowledges that IB Parent may exercise such powers and otherwise
perform its functions in connection with such fiduciary or other re-
lationships without regard to its relationship to the Board hereunder.

4. Miscellaneous. The Agreement may not be assigned by the Board, the
Company or the Investment Bank without the prior written consent of
the others. The Agreement constitutes the entire understanding of the
parties with respect to the subject matter thereof, supersedes all prior
agreements with respect thereto, may not be amended except in writing
signed by all of the parties, has been duly authorized and executed by
each of the parties hereto and constitutes the legal, binding obligation
of each such party. The Agreement shall be governed by and construed
in accordance with the laws of the State of New York without reference
to principles of conflicts of law. Each of the Board, the Company and the
Investment Bank irrevocably and unconditionally submits to the exclu-
sive jurisdiction and venue of any State or Federal court sitting in New
York City over any action, suit or proceeding arising out of or relating to
this Agreement. Each of the Board, the Company and the Investment
Bank irrevocably and unconditionally waives any objection to the laying
of venue of any such action brought in any such court and any claim that
any such action has been brought in an inconvenient forum. The Invest-
ment Bank, the Board and the Company (on its own behalf and, to the
extent permitted by law, on behalf of the shareholders of the Company)
each waives any right to trial by jury in any action, claim, suit or pro-
ceeding with respect to the Investment Bank’s engagement as financial
advisor under the Agreement or its role in connection herewith.
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ExuiBit B—COLLECTED PROVISIONS

Engagement Representation

Except as set forth on Schedule A, the Bank has not, within the past three years, had
investment banking, capital markets or lending engagements with respect to the par-
ties identified thereon (the “Relevant Parties”), or to the Bank’s knowledge, a port-
folio company of a Relevant Party. Schedule A also sets forth the total fees derived
from such engagements by the Bank.

Holdings Representation

The Bank has previously disclosed to the Board, and hereby represents, that the
Bank and its affiliates (including portfolio companies in which the Bank has invest-
ments) do not beneficially own any interests in the Company, a Relevant Party, or to
the Bank’s knowledge, a portfolio company of a Relevant Party. In addition, the
Bank has had discussions with the Vice President and Managing Directors that
the Bank intends to work on this engagement (comprising (the “Team
Members”)) and has confirmed that, other than as set forth on Schedule B, no
Team Member has any direct holding, as of the date hereof, in the Company, a Rel-
evant Party, or, to the relevant Team Member’s knowledge, a portfolio company of a
Relevant Party.

Prior Pitch Representation

The Bank has not within the past year engaged in any discussions with any third
party concerning the possibility of effecting, causing, or participating in a Transac-
tion with the Company.

Relationships Covenant

If the Board elects to engage in formal discussions with one or more parties other
than the Relevant Parties about a Transaction, the Bank will, upon the request of
the Board, disclose to the Board the information described above concerning such
party or parties, and such party or parties will be, and will be deemed, a Relevant
Party for purposes of this Agreement.

Bring-Down of Relationship Representation and Relationships Covenant

Alternative A

If, during the term of this letter agreement, the Bank becomes aware that any of the
statements set forth in the Relationships Representation (or provided pursuant to the
Relationships Covenant) is, or at the time of the execution of this letter agreement or
disclosure of such information was, materially inaccurate, the Bank will promptly
notify the Board and inform the Board of the manner in which such statement is
or was materially inaccurate.

Alternative B

In addition, the Bank will immediately inform the Board upon the occurrence of the
Bank’s or any of its affiliates’ (including portfolio companies in which the Bank has
investments), or a Team Member’s having any direct holding in a Relevant Party (or,
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to the knowledge of the Bank or Team Member, as applicable, a portfolio company
of a Relevant Party) at any time before the termination of the engagement contem-
plated by this Letter Agreement.

Restricted Services Covenants (with Substitute Financial Advisor Provision in
Brackets)

Notwithstanding anything herein to the contrary, during the term of this engage-
ment, the Bank shall not provide M&A advisory services, new debt or equity capital
markets or new bank financing to any Relevant Party without the prior written con-
sent of the Board. [The Bank acknowledges and agrees that in the event that Bank
provides such services with the prior written consent of the Board (“Other Ser-
vices”), any Sale Transaction Fee that becomes payable to Bank hereunder shall
have deducted from it an amount equal to the Opinion Fee. In addition, Bank
shall ensure that employees of the Bank working on this engagement (i) will not si-
multaneously work on any team providing the Other Services, and (ii) will not share
with any team providing the Other Services any confidential information received
from the Company or the Board under this Agreement unless the Board has other-
wise authorized such information to be shared.]

Tail Fee Provision

If, at any time prior to the expiration of 12 months following the termination of this
agreement (other than a unilateral termination by the Bank or termination for Cause
(as defined below) by the Company), the Company enters into an agreement that
subsequently results in a Transaction or consummates a Transaction, then the Com-
pany will pay the Bank the Transaction Fee specified above in cash promptly upon
the closing of the Transaction. Termination for “Cause” means termination by the
Company prior to entering into a definitive agreement with respect to a Transaction
because of a material breach of representation by the Bank with respect to the rep-
resentation contained in Section __ hereof or a material breach of the covenants con-
tained in Section __ and Section __ hereof, or willful misconduct, bad faith or gross
negligence by the Bank in performing this engagement which conduct is not sub-
stantially remedied by the Bank after 10 days written notice from the Company stat-
ing that the Company believes such conduct constitutes Cause.
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