BEYOND DAKOTA ACCESS PIPELINE:
Why Embracing Tribal Consultation Makes Sense for the Energy Industry

By Troy A. Eid"

ABSTRACT: Federal agencies have a legal obligation to consult with Indian tribes on a
government-to-government basis whenever projects require federal approval. The controversy
over the Dakota Access Pipeline (DAPL) is reshaping how tribes approach energy development.
Protests and lawsuits against DAPL’s owners delayed the pipeline for months and cost its
investors at least $750 million. The industry should learn from DAPL and rethink its approach to
future energy projects involving tribes.

This article explains why the industry should embrace enhanced tribal consultation as a
risk-management strategy. The adequacy of federal and state consultations with tribes on energy
projects — not just whether the process occurs, but whether tribes’ views are meaningfully
considered in decision-making — increasingly matters not only to tribes, but to policymakers and
in the courts. The private sector stands to gain by working proactively with tribes earlier in the
project planning process, including in pipeline routing decisions to address cultural resources
concerns, and by encouraging tribes to participate in surveying, construction and reclamation
activities. Companies should also assist with project-related tribal employment and make
appropriate financial and in-kind assistance available to tribes to strengthen tribal officials’ ability
to participate meaningfully in consultations with federal and state decision-makers.

I.  An Qil Pipeline Becomes a Household Word.

The United States depends on some 2.4 million miles of pipeline systems to transport
fossil fuels across the country.” None has garnered more recent attention than the Dakota Access
Pipeline (DAPL). This $3.8 billion, 1,172-mile crude-oil pipeline, owned and operated by
Houston-based Energy Transfer Partners, L.P., delivers crude oil produced in the Bakken region
of North Dakota through South Dakota, lowa and Illinois to major refining, distribution and
export centers. Commenced in 2014, DAPL finally entered service last June after months of
construction delays. Opposition to DAPL, including from more than 100 federally recognized
Native American tribes, peaked during the 2016 Presidential campaign year. At one point protest
camps on and near the Standing Rock Sioux Reservation in North Dakota swelled to an estimated
10,000 people.® A total of 761 protestors were arrested.*

Opposing DAPL through the federal courts, as the Standing Rock Sioux Tribe did
beginning in July 2016, later joined by the Cheyenne River Sioux Tribe (collectively, the Tribes),
ultimately did not stop the project or alter the pipeline’s final route. Yet a combination of
sustained litigation supported by national legal advocacy organizations, relentless politicking and
on-the-ground protest activity delayed the project’s completion by several months.’ By
December 2016, project delays were costing DAPL’s private investors more than $83.3 million
per month and had already totaled $450 million.®

A. The Tribes’ Litigation Strategy.

Unlike interstate natural gas pipeline projects, which are nationally certificated by the
Federal Energy Regulatory Commission (FERC), no federal agency has jurisdiction over crude-
oil pipelines such as DAPL. Instead, individual state regulatory commissions authorize each
state’s segment of a proposed interstate oil pipeline. The Tribes consequently targeted the U.S.
Army Corps of Engineers in their litigation because the Corps has federal statutory authority
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whenever pipelines traverse jurisdictional waters of the United States. Each of the Tribes’
lawsuits against the Corps was considered by Judge James E. Boasberg of the United States
District Court for the District of Columbia.

1. Fast-Track Project Permitting.

The Tribes® first line of legal attack concerned Nationwide Permit (NWP) 12, a
streamlined Corps permitting program for lineal infrastructure projects such as pipelines.” NWP
12 allowed DAPL to obtain a single permit for all water crossings in the four states except Lake
Oahe, a reservoir on the Missouri River. The Corps made the current version of NWP 12
available in 2012 to fast-track pipeline and other energy projects, prompting numerous legal
challenges ever since from environmental groups questioning whether projects meet the Corps’
terms and conditions for such an expansive permit® Few of these challenges have so far
succeeded in the federal courts and DAPL was no exception. After Judge Boasberg upheld the
Corps’ determinations regarding NWP 12, the Tribes had little practical choice but to concentrate
their claims on the Lake Oahe pipeline crossing.

2. The Battle of Lake Oahe.

That the courtroom battle over DAPL centered on Lake Oahe had other ramifications for
the Tribes and their political relationship with the United States. It also helps explain the
remarkable outpouring of public support that the Standing Rock Sioux Tribe received from other
tribes. Damming the Missouri River nearly six decades ago to fill the Lake Oahe reservoir, which
now serves as the eastern boundary of the Tribes’ reservations, flooded more than 200,000 acres
of Tribal lands. The Tribes consider this an epic tragedy: The inundated area of their reservations
had been reserved as Indian Country in 1851 by the Treaty of Fort Laramie.

Congress reneged on this part of the Treaty by enacting the Pick-Sloan Flood Control Act
in 1944 and imposing the Missouri Basin Program on the Tribes.® When the Corps initiated
eminent domain proceedings in 1958 to take Standing Rock Sioux Tribal lands for the Lake Oahe
site, the Tribe convinced a judge to block the Corps’ condemnation, only to have Congress pass
legislation overturning the court’s decision.'® Lake Oahe is today the fourth-largest reservoir in
the country by volume. It destroyed communities, farms and wooded bottomlands for which the
Tribes have been seeking compensation from Congress ever since without much success.'* From
the perspective of Tribal members, DAPL was not just a pipeline. It was a reminder of what
Native people lost when Congress dammed the Missouri, of broken promises from the federal
government to which other tribes could easily relate. The Chairman of the Standing Rock Sioux
Tribe, Dave Archambault I1, drew this historical connection:

When the Army Corps of Engineers dammed the Missouri River in 1958, it took our
riverfront forests, fruit orchards and most fertile farmland to create Lake Oahe. Now the
Corps is taking our clean water and sacred places by approving this river crossing.
Whether it’s gold from the Black Hills or hydropower from the Missouri or oil pipelines
that threaten our ancestral inheritance, the tribes have always paid the price for America’s
prosperity.*?

From a legal standpoint, the Lake Oahe crossing required that DAPL secure: (1) a
Section 408 permit from the Corps under the Rivers and Harbors Act;"® and (2) an easement
across Corps-administered lands along Lake Oahe pursuant to the Mineral Leasing Act.* The
two Tribes, joined by a coalition of advocacy groups, broadly targeted DAPL’s plan to drill the
pipeline roughly 100 feet below the floor of Lake Oahe. The plaintiffs emphasized the reservoir
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as a source of their drinking water, and its importance to their Treaty-based fishing and hunting
rights. Besides raising environmental, religious and cultural claims, they challenged the
adequacy of federal decision-making, including tribal consultation, under the National
Environmental Policy Act (NEPA)™ and the National Historic Preservation Act (NHPA).*®

B. Executive Branch Intervention.
1. President Obama weighs in.

As they pressed their claims, the Tribes demanded additional consultation with executive
branch officials. It was here, outside the courtroom, that the Tribes and their allies gained
traction. On September 9, 2016, Judge Boasberg issued an order denying the Standing Rock
Tribe’s motion for a preliminary injunction to stop DAPL construction until the Corps engaged in
additional consultation with the Tribe under the NHPA.* Later the same day, the Corps, along
with the U.S. Departments of Justice and the Interior, issued a joint statement temporarily halting
the project on federal land bordering and under Lake Oahe and requesting “that the pipeline
company voluntarily pause all construction activity within 20 miles east or west of Lake Oahe.”*®

President Obama soon announced that he had asked the Corps to consider rerouting the
pipeline. “We are monitoring this closely,” the president said. “I think as a general rule, my view
is that there is a way for us to accommodate sacred lands of Native Americans. . . . | think that
right now the Army Corps is examining whether there are ways to reroute this pipeline.”19 On
Nov. 14, 2016, the Corps issued a statement saying it had not yet determined whether to grant an
easement on the Corps-administered lands at Lake Oahe “at the proposed location” and inviting
the Standing Rock Sioux Tribe to engage in additional consultation.® A few weeks later, the
Corps rejected the easement. Energy Transfer Partners described this as a “purely political action
— which the Administration concedes when it states it has made a “policy decision’ — Washington
code for a political decision.”® But as the year closed, the politics were changing. A transition
was underway. Executive branch intervention on DAPL continued when President Donald
Trump assumed office on January 20, 2017, but went in a different direction.

2. President Trump changes course.

Just four days after taking office, President Trump issued a memorandum declaring
DAPL to be in the national interest and directing federal agencies to review and approve it “in an
expedited manner, to the extent permitted by law and as warranted.”” The Corps formally
notified Congress and Judge Boasberg on Feb. 7, 2017 of its intention to grant the easement at
Lake Oahe.” These developments and the North Dakota winter had already reduced DAPL
protestors to a remnant; the last campers either left voluntarily or were evicted later that month.?
Because construction on the rest of the pipeline was almost entirely completed, Lake Oahe
remained the focus — this time for finishing the project. DAPL began commercial oil delivery on
June 1, 2017 initially transporting 520,000 barrels per day. While litigation over DAPL
continues,? the status quo is very different: The completed pipeline moves nearly half of the
total daily oil production in North Dakota, the nation's second-leading producing state behind
Texas, with expanded delivery capacity planned soon.?®

Il. How DAPL Is Fueling Tribal Concerns Over Energy Projects.

DAPL might not have gone viral on social media or generated national headlines had the
drama not unfolded during the 2016 campaign season.”” Yet the Standing Rock controversy has



heightened awareness of the ways in which energy development may affect tribal interests.
Tribes and tribal advocacy groups are now scrutinizing projects more closely, including new
pipelines as well as right-of-way renewals for existing systems. A few examples:

e The Bad River Band of Lake Superior Chippewa Indians in Wisconsin made headlines
earlier this year when its elected leaders opposed renewing an easement for Line 5, a
1,100-mile pipeline owned and operated by Enbridge (U.S.), Inc. that has delivered crude
oil from Canada to the Upper Midwest and Eastern Canada since 1953.%

e A planned rebuilding and realignment of another existing Enbridge crude oil pipeline,
Line 3 in Minnesota, has encountered opposition from area tribes, including high-profile
participants in DAPL protests.”®

e The Atlantic Coast Pipeline (ACL), a 550-mile system to deliver natural gas from West
Virginia and Eastern Ohio to North Carolina, has encountered unexpected resistance from
tribal advocates, who object that its proposed route traverses counties that are home to
three state-recognized tribes.*

e A federal judge in Oklahoma ordered Enable Midstream Partners, L.P. to abandon and
remove its 20-inch natural gas pipeline from an expired right-of-way crossing a portion
of a 136-acre allotment after the company failed to reach an agreement with its beneficial
owners, the Kiowa Tribe of Oklahoma and 38 Indian allottees.**

Tribal opposition to pipelines is becoming more common even in parts of the United
States that saw little tribal participation in such matters until recently. This apparent trend is being
reinforced by tribal activists and environmentalists, two constituencies whose diverse and often
divergent interests frequently aligned throughout the DAPL litigation. DAPL is also casting a
generational shadow. On many reservations and college campuses, some younger Native
Americans now refer to themselves as “water protectors,” a term coined at Standing Rock and
used generically today to denote opposition to conventional energy projects.*

Another sign of the times: The National Congress of American Indians (NCAI), the non-
profit umbrella organization advocating for all 586 federally recognized tribes, has issued
recommendations for reforming tribal consultation on energy infrastructure projects. “The
unprecedented showing of support for the Standing Rock Tribe’s struggle against the Dakota
Access Pipeline,” NCAI states in a report to the U.S. Department of the Interior, “has been in part
due to the long history of infrastructure projects approved by the Federal Government over the
objections of Tribal Nations. . . . Every single Tribal Nation has a story of federally approved
destruction.”™® NCAI would mandate that federal agencies prepare and monitor an “Indian Trust
Impact Statement” whenever agency action “may harm or threaten tribal lands, waters, treaty
rights, or cultural resources.”* Unless tribes consent, such projects could only proceed if “a
compelling national interest outweighs Tribal interests” as determined by a federal Tribal Trust
Compliance Officer.*> NCAI also wants to eliminate NWP 12 for crude oil pipeline projects.®

I11. Why Deficient Tribal Consultation Presents Unacceptable Risks to Energy Projects

To say that federal laws concerning tribal consultation are changing rapidly — and that the
energy industry is not keeping pace — would be an understatement. President Obama and his
administration spent eight years enhancing the executive branch’s consultation policies to give
tribes a greater voice in federal decision-making, expanding tribal consultation at the cabinet and



sub-cabinet department level as never before. A May 2017 report by the Advisory Council on
Historic Preservation (ACHP), “Improving Tribal Consultation in Infrastructure Projects,” lists
eight pages of separate agency web links to updated tribal consultation policies and points of
contact.*” President Trump has not yet issued any policies on tribal consultation, but those on the
books remain and tribal leaders are unlikely to let go of them easily.

Moreover, as agencies have adopted more sweeping consultation guidelines, tribes are
actively seeking to enforce them in the federal courts. This approach did not prevail before Judge
Boasberg in the DAPL cases. However, another federal court has given life to this issue by
scrutinizing tribal consultation in substantive rather than purely procedural terms and -
convinced that a federal agency did not adequately take tribal perspectives into account —
invalidated the government’s actions. Whether Wyoming, et al. v. Interior (discussed below)
takes hold nationally remains to be seen, but the case shows the potential risk to federal decision-
making when a court determines that tribal views have not been meaningfully considered.

A. Pervasive Tribal Consultation in the Executive Branch

While every President since Richard M. Nixon has formally recognized tribal sovereign
and self-determination, President Obama in November 2009 pledged that his administration
would consult on a government-to-government basis with Indian tribes over federal laws and
policies concerning them. “History has shown,” he observed, “that failure to include the voices
of tribal officials in formulating policy affecting their communities has all too often led to
undesirable and, at times, devastating and tragic consequences.”*® President Obama expanded the
executive branch’s commitment to consultation, vowing after his reelection: “Greater engagement
and meaningful consultation with tribes is of paramount importance in developing any policies
affecting tribal nations.”® Ironically, a key judicial test of that commitment involved a tribe’s
challenge to one of the administration’s showcase environmental regulations: The Bureau of
Land Management (BLM)’s rule on hydraulic fracturing (“fracking”) on federal and tribal lands
(Fracking Rule).

B. Enforcing ‘Meaningful’ Tribal Consultation Through the Courts

On Sept. 30, 2015, a U.S. District Judge in Casper, Wyoming enjoined, on a nationwide
basis, the BLM from enforcing its Fracking Rule.** In Wyoming et al. v. U.S. Department of the
Interior et al,** Judge Scott W. Skavdahl — appointed by President Obama in 2011 — granted a
preliminary injunction against BLM sought by four states (Wyoming, Colorado, North Dakota
and Utah), the Ute Indian Tribe of the Uintah and Ouray Reservation, and two petroleum industry
associations. Among other holdings, but significantly, the judge found that BLM acted arbitrarily
and capriciously by failing to follow the U.S. Department of the Interior’s “Policy on
Consultation with Indian Tribes,” by which Interior detailed how it would rise to President
Obama’s call for better tribal consultation and implement President Clinton’s 2000 Executive
Order No. 13175 on tribal consultation and coordination, which President Obama had endorsed.*?

Wyoming v. Interior focused not just on tribal consultation as a process, but the adequacy
of the dialogue and whether the federal government’s engagement with tribal officials was
“meaningful.” BLM said it had engaged in extensive tribal consultation when it promulgated the
Fracking Rule — holding four separate regional tribal meetings, offering to meet with tribal
representatives individually after those meetings, distributing copies of the draft rule for tribal
comment, and reaching out to affected tribes again twice after the rule was published. The court
held this insufficient. “The BLM’s efforts,” Judge Skavdahl concluded, “reflect little more than



that offered to the public in general. The [Department of the Interior] policies and procedures
require extra, meaningful efforts to involve tribes in the decision-making process.”*

In reaching this result, and italicizing the word “meaningful,” the judge noted that BLM
spent more than a year developing the Fracking Rule before initiating any consultation with
Indian tribes. When the agency did make two changes to its 96-page draft rule, the judge said
they did not address tribes’ expressed concerns. The judge quoted concerns expressed by the Ute
Indian Tribe that the “BLM has not been consulting with the Tribes in good faith.” *

Wyoming v. Interior raises the potential of using the alleged lack of tribal consultation not
only as a sword in litigation, but as leverage in negotiations over pipelines and other energy
projects.* It attests to the Obama Administration’s success in driving tribal consultation policies
at the agency level. By 2015, the Administration had gone well beyond reaffirming President
Clinton’s relatively brief 2000 directive, Executive Order 13175. In July 2010, the Office of
Management and Budget began providing detailed guidance to the heads of all executive branch
departments, agencies and independent agencies on how to carry out Executive Order 13175 - a
process that has since expanded tribal consultation policies at the cabinet and sub-cabinet level,
and — as the May 2017 ACHP report attests — has so far continued in the Trump Administration.

V. How the Energy Industry Gains By Supporting Tribal Consultation

The cumulative effect of President Obama’s efforts — beefed-up and judicially
enforceable tribal consultation throughout the executive branch — provides tribes with more
leverage to shape energy infrastructure projects. As a risk-management strategy for the energy
industry, supporting rather than undercutting the government-to-government consultation process
between federal and tribal officials (or states and tribes as the case may be) has distinct practical
advantages. The more informed tribal officials’ understanding of a proposed project, the more
effectively they can consider that project in a meaningful way as federal law requires.

From the early days of the republic, Indian tribes — the third sovereign recognized in the
U.S. Constitution, along with states and the federal government — have been recognized and
protected as “domestic dependent nations™* with the inherent power to “make their own laws and
be ruled by them.”*’ When the energy industry treats tribes as “stakeholders” in projects rather
than as governments, companies disrespect tribal sovereignty and do themselves and the industry
a disservice. Standing Rock Chairman Archambault explained this distinction: "You’re just
another stakeholder like everybody else. But we're not. We're a nation, and we expect to be
treated like a nation.” *® Many if not most tribal governments lack either a credible tax base or
equivalent revenue sources for financing basic public services.”* Yet tribes nevertheless must
expend their own scarce resources evaluating the impacts of commercial ventures not of their
own making that may provide few if any direct benefits to them. Treating tribes as stakeholders
shifts project costs from energy developers to tribal governments, which must consult with
federal and state officials on projects not just on tribal lands, but off-reservation, such as treaty
and traditional use areas and aboriginal lands that may be hundreds or thousands of miles away.*

A. Best Practices

Fortunately, some companies are already demonstrating ways to work proactively with
tribes to support the tribal consultation process. This approach recognizes that energy developers
should not shift their project-related costs to tribes, but instead find ways to help tribal officials
gain access to the specific expertise needed, from sources of tribes’ choosing, to make more
accurate and complete project assessments. This includes providing appropriate financial and in-
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kind assistance to tribes to cover project-related costs to tribal staff and other governmental
resources, such as the extra expense tribes incur in evaluating off-reservation projects and
consulting with federal officials about them. Such arrangements must be carefully structured and
monitored by companies and tribes to create no real or perceived obligations on the part of tribal
officials to support projects, and to ensure funds are expended only for legitimate and approved
purposes.

While seldom disclosed publicly given the confidentiality considerations involved, it is
becoming increasingly common for project proponents — an interstate pipeline company and a
public utility, to give just two recent examples™ — to pay the tribe’s project-related legal fees and
costs, while providing financial and in-kind support so the tribe can retain its own experts to
evaluate the project from scientific, engineering, ethnographic and other perspectives.”® Such
contractual arrangements sometimes take the form of confidential mitigation agreements
(Mitigation Agreements) between companies and tribes to supplement the government-to-
government memoranda of agreement among federal, state and tribal officials.

B. The Ruby Pipeline Project

A rare public example of the energy industry’s effective support of tribal consultation is
the Ruby Pipeline Project (Ruby) — a nearly 700-mile interstate pipeline that delivers natural gas
produced in the Rockies Basin to the West Coast. As with DAPL, Ruby did not cross any Indian
reservation lands but passed through former treaty and aboriginal lands of various tribes. The late
David Lester, executive director of the Council of Energy Resource Tribes, a non-profit tribal
organization, assisted Ruby’s owner, El Paso Corporation (now Kinder Morgan), in strengthening
tribes’ ability to participate in consultations with federal officials. ®* Long before any
construction, Ruby entered into funding agreements that tribes used to retain their own
ethnographic experts to document cultural resources for federal consultation purposes. These
experts, chosen by and reporting to tribal officials, compiled published ethnographies and
interviewed tribal elders in the field.

The tribes applied this ethnography to create a tribal monitoring program, paid for by
Ruby, which trained tribal members to survey the proposed route along with the archaeological
teams prior to, during and after construction.® At tribes’ request, the Ruby pipeline was rerouted
— including more than 900 “micro-reroutes” to avoid culturally important sites — at a total cost of
approximately $11 million. Traditional plants were harvested for seeds or preserved in
greenhouses prior to ground-disturbing activity and replanted post-construction in the reclaimed
right of way. Ruby also worked with tribes to develop a tribal employment program. Because
skilled pipeline construction jobs typically require union membership, Ruby supported tribes’
requests to pay union dues and apprenticeships for tribal members seeking work on the project.>
A later audit by the company found that such reroutes and tribal capacity-building measures
supported by Ruby saved the company at least $250 million in avoided project delay costs.*

V. Conclusion: Preparing for the Next ‘DAPL’

Even before Watergate, Henry Kissinger complained, “There cannot be a crisis next
week. My schedule is already full.”®” Wherever and whenever it happens, managing the next
Standing Rock controversy — better yet, mitigating or avoiding it — should be on every energy
developer’s agenda. Federal law will continue to recognize Indian tribes as governments, not
stakeholders. Embracing tribal consultation may prove to be the most prudent and effective way
for the energy industry to manage business risk in post-DAPL America.
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