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Imagine this scenario: An in-house attorney discovers company conduct in the regular course of
business that she believes violates her ethical responsibilities as an attorney. She drafts a legal
memorandum to the Chief Executive Officer objecting to the conduct on ethical grounds. The company
terminates her employment shortly thereafter. Can the in-house attorney sue for retaliatory discharge?
If so, how can she prove her case if most of the relevant communications are protected from disclosure
by the attorney client privilege? And how can the corporation defend against the retaliatory discharge

claim without waiving the attorney-client privilege?

By way of background, the Model Rules of Professional Conduct do not prevent an in-house
attorney from bringing a retaliatory discharge claim, see Model Rule of Professional Conduct Rule
1.6(b)(2). However, in pursuing these types of claims, in-house attorneys are confronted with two
competing interests: the duty of confidentiality to their former client and their right to reveal
information to the extent necessary to establish their claim against the former employer. Although the
model rules permit in-house attorneys to pursue whistleblower claims, federal and state courts are still
fleshing out the exact contours of what constitutes protected activity by in-house attorneys and how

they can prove their claims in light of these competing interests.

Two recent cases shed light on whether refusing to violate ethical rules constitutes protected
activity under state anti-retaliation law and to what extent, if any, an in-house attorney whistleblower

may use confidential and protected information to establish her claims.

Refusing to Violate the Rules of Professional Conduct is Protected Activity under New Jersey’s

Conscientious Employee Protection Act

e Trzaskav. L’Oreal USA, 865 F.3d 155 (3d Cir. 2017), as amended (Aug. 22)



On July 25, 2017, the Third Circuit held that terminating an in-house attorney for refusing to violate
the Rules of Professional Conduct can serve as a basis for a claim under New Jersey’s Conscientious
Employee Protection Act, N.J.S.A., Section 34:19-1 et seq. (CEPA). Steven Trzaska, a former in-house
patent attorney at L'Oréal USA, Inc., is bound by the Rules of Professional Conduct established by the
U.S. Patent and Trademark Office (USPTO) and by the Rules of Professional Conduct that circumscribe
Trzaska’s practice as a Pennsylvania attorney. Both forbid attorneys from “filing frivolous or bad-faith
patent applications or from knowingly making false statements before a tribunal.” Trzaska alleged that
L’'Oreal established a patent application quota, and that due to a deficit in patentable products, Trzaska
told management that he and his staff were unwilling to file patents they did not believe were
patentable. L'Oréal offered Trzaska two severance packages a few weeks later. After rejecting both,

Trzaska was terminated.

Following his termination, Trzaska brought a lawsuit against his former employer and its parent
company, L'Oréal, S.A., for retaliatory discharge under CEPA. Specifically, he alleged that he was fired
because he objected to and refused to draft and file patent applications for L’Oréal that he and his staff
reasonably believed were not patentable. The District Court of New Jersey dismissed Trzaska’s suit for
failure to state a claim under Fed. R. Civ. P. 12(b)(6), finding that professional rules of conduct do not
provide a source of authority for Trzaska’s CEPA claim; and in any event, his allegations
evidenced “nothing more than [Mr. Trzaska’s] disagreement with his employer over the propriety of a
qguota for patent applications,” Trzaska v. L’Oreal USA, No. 215CV02713SDWSCM, 2015 WL 6687661, at

*4 (D.N.J. Oct. 30, 2015).

The Third Circuit, reversing that decision, determined that the Rules of Professional Conduct do
provide a source of authority enabling an in-house attorney to pursue claims of whistleblower
retaliation against his or her employer under New Jersey’s CEPA statute. First, the court reasoned that a
well-functioning patent system, which is in the public’s interest, cannot exist without adherence to the
duties of candor and good faith that the USPTO imposes on all patent applicants. Second, it held that
that “an allegation that an employer instructed, coerced, or threatened its patent attorney employees

to disregard the [Rules of Professional Conduct] binding him violates a clear mandate of public policy”



under CEPA, Trzaska v. L’Oreal USA, 865 F.3d 155, 160 (3d Cir. 2017), as amended (Aug. 22). Thus, the

court held that Trzaska’s claim could serve as the basis for a CEPA claim. The case was remanded.

Using Privileged Communications to Prove a Retaliatory Discharge Claim

e Wadler v. Bio-Rad Laboratories, 212 F.Supp.3d 829 (N.D. Cal. 2016)

Another recent case, Wadler v. Bio-Rad Laboratories, provides insight into whether and to what
extent an in-house attorney may use privileged communications to prove a retaliatory discharge claim.
In Wadler, the Bio-Rad Laboratories’ (Bio-Rad) long-time general counsel brought a retaliatory discharge
lawsuit against his former employer under, among other things, the anti-retaliation provisions of
Sarbanes-Oxley Act and Dodd-Frank Act. He alleged that Bio-Rad terminated his employment because
he was investigating potential Fraud Corrupt Practices Act (FCPA) violations and reported these
violations to the Bio-Rad’s audit committee because he believed the company was not taking reasonable
steps to remedy the violations. Prior to trial, Bio-Rad sought to prevent Wadler from using documents
and communications protected from disclosure by the attorney-client privilege to prove his
whistleblower claim. At the core of this dispute was a PowerPoint presentation (DPW Presentation)
created by Bio-Rad’s outside counsel that was presented to the Securities and Exchange Commission
(SEC) on behalf of Bio-Rad’s audit committee which addressed Wadler’s concerns about FCPA violations,
documents underlying the DPW presentation, and a memorandum from Wadler to the audit committee
about potential FCPA violations. Notably, before Wadler filed his lawsuit, the underlying FCPA violations
were addressed in an administrative proceeding by the SEC and were the subject of Wadler’s complaint

with the Department of Labor (DOL) brought under the Sarbanes-Oxley Act.

The court concluded that Wadler “should be permitted to rely on privileged communications and
confidential information that is reasonably necessary to any claim or defense in the case.” This included
allowing Wadler to use privileged communications to prove that his protected activity was objectively
reasonable, that he had a subjective belief that his concerns were legitimate, and to disprove Bio-Rad’s
alternative reasons for his termination. The court also went a step further, concluding that Bio-Rad
waived the attorney-client privilege. The waiver specifically related to the DPW presentation, Wadler’s

memorandum, and declarations from Bio-Rad’s management describing their interactions and



communications with Wadler in order to offer an alternative reason for his termination. The court noted
that because Bio-Rad had previously disclosed these documents in the SEC and DOL proceedings and
throughout the litigation, the privilege had clearly been waived. Interestingly, the court held that the
waiver also extended to communications relating to the same subject matter as the communications

disclosed in the DPW presentation.

The case went to trial in February, and the jury entered a verdict awarding $8 million in damages to
Wadler. On March 10, Bio-Rad filed a Motion for Judgment as a matter of law and a motion for a
new trial, arguing that the evidence demonstrated that Wadler didn’t actually believe the
whistleblowing allegations he outlined in the memorandum he wrote to the Audit Committee, and that
he had instead ignored explanations to the contrary. The district court denied both motions on May 10.
Bio-Rad appealed the decision to the U.S. Court of Appeals for the Ninth Circuit, and the issues on

appeal will be fully briefed by Nov. 6.

Lessons from ‘Trzaska’ and ‘Wadler’

Trzaska and Wadler demonstrate a trend toward expanding whistleblower protections for in-
house attorneys and speak to the extent an in-house attorney whistleblower may use privileged

communications to establish her claim.

Employers should be aware that in-house counsel’s internal disagreements with senior
management over the legality of corporate conduct could be protected activity under both state and
federal law. Employers should take all complaints and objections from in-house counsel, including those
based on ethical or professional obligations, seriously because the objection may constitute protected
activity in a retaliatory discharge claim. Likewise, the termination from employment of an in-house

attorney who has been providing legal counsel in high risk matters is itself a high risk proposition.

Employers and outside counsel should also be aware that courts will likely permit privileged
communications to be used by in-house attorney whistleblowers to establish their prima facie
retaliation case and to disprove an employer’s alternative reason for terminating the in-house attorney
whistleblower. At the beginning of the litigation, employers should assess and develop a strategy

regarding whether to produce and rely on relevant but privileged communications related to in-house



whistleblowers claims. Wadler makes clear that if an employer produces or relies on privilege
communications in other related proceedings or during discovery that the privilege may well be waived

regarding the entire subject matter of the privileged communications.
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