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CORPORATE GOVERNANCE
Limits on Informational Rights of Directors 
with Interests Adverse to the Company
Companies and investors need to plan carefully around 
informational rights associated with board-representation 
agreements. A recent Delaware Chancery Court decision 
provides guidance for determining whether an investor-
affi  liated director’s interests have become adverse and 
therefore the director may be denied access to certain 
corporate records.

By Nathan P. Emeritz

In three orders issued on the same day, Vice 
Chancellor Travis Laster of the Delaware Court of 
Chancery addressed an exception to directors’ virtu-
ally unfettered informational rights.1 In a discovery 
dispute in In re Oxbow Carbon LLC Unitholder 
Litigation, Oxbow Carbon LLC (Oxbow Carbon 
or the Company) asserted attorney-client privilege 
against four current and former Oxbow Carbon 
directors (Director Defendants), who were associ-
ated with an investor that held Company units 
(Crestview), on the basis that Crestview had devel-
oped interests adverse to the Company while seeking 
an exit from its investment. Th e vice chancellor’s 
decisions, granting in part and denying in part the 
Director Defendants’ motions to compel, provide 
guidance regarding the factors under Delaware law 
for determining whether an investor-affi  liated direc-
tor’s diverging interests have become adverse and, 
therefore, the director may be denied access to certain 
corporate records and may no longer expect to be 
represented by the company’s counsel. Th e Oxbow 
Carbon decisions also provide insight on procedural 
issues that may apply to such a dispute, the rights 

of investors to obtain information available to their 
designated directors and potential approaches to 
preparing for these issues.

Crestview’s Investment in Oxbow 
and Board Representation Rights

Crestview invested in Oxbow Carbon LLC units 
and received the right to designate two directors to 
the Oxbow Carbon board of directors (Board) in 
2007.2 Th e Company’s LLC agreement stated that 

each Director shall have fi duciary and other 
duties with respect to the Company as would 
apply to such Director if such Director were 
a Director of a Delaware corporation.3 

According to the Company’s litigation fi lings, 
Crestview had reached the end of its investment 
horizon in 2014 and wanted the Company to buy 
out its units or engage in a change of control trans-
action that would off er Crestview a premium for its 
stake.4 Th e Company further alleged that Crestview 
thought that, in order to cause the Company to 
engage in a change of control transaction, it would 
need to replace the majority unitholder, William 
Koch, in his position as the chief executive offi  cer of 
the Company (CEO).5 Crestview allegedly coaxed 
other Oxbow Carbon directors to assist its eff orts.6 

The Company alleged that the Director 
Defendants, two directors appointed by Crestview 
(Crestview Directors), Company director Christina 
O’Donnell and Company president and direc-
tor Eric Johnson, comprised a disloyal team.7 
O’Donnell and Johnson had been elected to the 
Board in February and July of 2014 and were 
removed in February and June of 2016, respectively.8 
Th e Company alleged that the Crestview Directors 
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provided O’Donnell with mentoring, introduc-
tions and connections to powerful people in the 
industry and a potential success fee9 and off ered 
to support Johnson as the replacement CEO.10 In 
return, O’Donnell and Johnson allegedly embarked 
on a “secret mission” on behalf of Crestview.11 Th e 
Company’s complaint summarized the alleged secret 
mission as follows:

Th is conspiracy by the Crestview Directors, 
Mrs. O’Donnell and eventually also 
Mr.  Johnson, damaged the Company by 
undermining the ability and authority of 
the CEO in the eyes of senior management, 
splitting the Company into two diametri-
cally opposed camps, and by creating a poi-
sonous environment where management saw 
possible rewards in actively working against 
the Company’s CEO to advance Crestview’s 
agenda. … Crestview later secretly leveraged 
this schism to advance its own interests.12

In return for the benefi ts allegedly supplied by 
Crestview, the Company alleged that O’Donnell 
and Johnson infl uenced potential investors to further 
support Crestview’s objectives. To wit, O’Donnell 
and Johnson allegedly:

Denigrated Mr. Koch’s abilities as CEO and 
communicated to potential investors that 
he was incapable of running the Company 
anymore …[, told] potential investors that 
Mr. Koch was willing to step down as CEO in 
favor of Mr. Johnson as part of any fi nancing, 
and that Mr. Koch needed or wanted to sell 
enough units to drop below 50% ownership 
of the Company [and told] potential investors 
that Mr. Johnson would not work with Mr. 
Koch and that if he left the entire senior man-
agement team would leave with him.13

O’Donnell and Johnson then allegedly encouraged 
potential investors to include these issues as condi-
tions to any investment in the Company.14

Crestview Seeks an Exit from 
Its Oxbow Carbon Investment

In April and May 2015, potential investors made 
expressions of interest in the Company with the 
conditions that Koch resign as CEO and sell below 
50 percent ownership.15 Th rough late September 
2015, Crestview and the Company also negoti-
ated terms contemplating a potential redemption 
of Company units held by Crestview pursuant to 
its “Put Right” which obligated the Company to 
repurchase Crestview’s LLC.16 Th ese off ers and nego-
tiations did not, however, meet Crestview’s desired 
valuation of its units, and Crestview “realized that 
the process would not result in Mr. Koch’s stepping 
down as CEO or their getting a fi rm off er for their 
shares.”17 On September 28, 2015, Crestview gave 
notice of its Put Right.18

Oxbow Carbon and Crestview then commenced a 
valuation process, after which Oxbow Carbon would 
have the right to determine whether to accept the Put 
Right or engage in an Exit Sale, in which other mem-
bers were entitled to receive at least fair market value 
for their LLC units, as set forth in the Company’s 
LLC agreement.19 Th e Company alleged that, dur-
ing the valuation process, the Director Defendants 
shared Board valuation information, threatened to 
disclose confi dential Company information and 
advised Crestview “if they waited a few months, 
they would be able to buy the entire Company for 
a favorable price in a forced sale scenario.”20 

On October 23, 2015, the Company’s outside 
counsel stated in a letter to Crestview’s outside 
counsel:

I will advise the directors to act in the best 
interest of the company, to honor their obli-
gations under the Agreement and to com-
ply with Delaware law. I do not care to share 
that advice with you nor have I sought to 
have your clients share your advice with 
me. Although you are not entitled to any 
information regarding my advice to my cli-
ent, I will inform you that your simplistic 
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statement of my advice to Oxbow is inaccu-
rate. Other than this response, you will only 
receive such information about the com-
pany’s legal position when I determine it is 
appropriate to share that with you.21

On January 19, 2016, the Company rejected the 
Put Right while maintaining its position that “an Exit 
Sale under current market conditions was not in the 
Company’s or the other members’ best interests.”22 
Th e Company alleged that, after commencing the 
Exit Sale process, 

Crestview secretly usurped and undermined 
the Company’s authority to control the Exit 
Sale process. For example, Crestview solic-
ited and negotiated with potential purchas-
ers, and shared confi dential information 
with them, including the Fair Market Value 
threshold that Crestview argues is all a 
potential purchaser needs to clear in order 
for an Exit Sale to occur.23

Th e parties then resorted to litigation in the Delaware 
Court of Chancery.

Standard for Adversity in Oxbow 
Carbon Litigation

Th e Company fi led a complaint alleging, among 
other things, that the Director Defendants breached 
their fi duciary duties by their conduct related to 
Crestview’s exit from its investment.24 In the early 
stages of Oxbow Carbon, the Company resisted certain 
discovery requests by asserting privilege against the 
Director Defendants, and the Director Defendants 
fi led motions to compel.25 Th e Company alleged that 
the Director Defendants had become adverse to the 
Company and, therefore, no longer enjoyed “virtually 
unfettered informational rights that included access 
to the Company’s privileged documents.”26

Vice Chancellor Laster stated, “As the party seek-
ing to assert privilege, the Company has the burden 
to establish when suffi  cient adversity existed.”27 Th e 

vice chancellor also “[r]ecogniz[ed] that this motion 
is not a vehicle for ultimate fact fi nding,” while stat-
ing the view that “it is important for purposes of 
discovery to have as clear a line of demarcation as 
possible, and I have selected the date that appears 
most justifi ed on the facts of the case.”28 Th e standard 
applicable to this dispute was stated as:

Th e extent to which the Company can 
invoke privilege against the Crestview 
Directors turns on the point at which suf-
fi cient adversity existed between them such 
that the Crestview Directors could no longer 
have a reasonable expectation that they were 
clients of Company counsel.29

Th e vice chancellor fi nally noted that the “asser-
tion of adversity turns on issues of fact that the 
Company … hope[s] to prove,” and that it was “far 
from clear at this stage whether either side can claim 
the moral high ground.”30 

Application of the Adversity 
Exception to Oxbow Carbon Directors’ 
Informational Rights

Vice Chancellor Laster granted O’Donnell’s and 
Johnson’s motions to compel and denied in part the 
Crestview Directors’ motion to compel, holding that 
the Company had not met its burden with respect 
to O’Donnell and Johnson but had met its burden 
of showing the Crestview Directors became adverse 
after a certain point. Th e vice chancellor held that 
none of the Director Defendants had been shown 
to have been adverse to the Company at the time 
Crestview exercised its Put Right. Th e Company, 
however, had shown on the preliminary record 
that the Crestview Directors became adverse to the 
Company on October 23, 2015, based on the state-
ments made by the Company’s outside counsel to 
Crestview’s outside counsel.31

The vice chancellor found support for the 
Company’s assertion of privilege and adversity to a 
certain degree: 
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I credit that [the Company has] pro-
vided meaningful evidence indicating that 
[the Director Defendants] pursued vari-
ous courses of action in secret. I also credit 
that [the Director Defendants’] goals likely 
diverged from those of the Company’s cur-
rent controller. But neither inherently 
equates to acting contrary to the best inter-
ests of the Company.32

Th e “secret courses of action” could reasonably be 
understood to refer to the secret mission by which 
O’Donnell and Johnson allegedly were tasked with 
soliciting investors that would meet Crestview’s 
requirements. Th e “divergent goals” similarly could 
be understood to refer to the Director Defendants’ 
alleged scheme to replace Koch as the Company’s 
CEO. Th e vice chancellor stated, however, that the 
Director Defendants could have had motivations for 
these actions that were aligned with—or at least not 
contrary to—the best interests of the Company.33

Th e alleged actions that were held not to make 
the Director Defendants adverse to the Company are 
notable. Although the Company and Crestview sat on 
opposite sides of negotiations over a potential redemp-
tion, and Crestview ultimately exercised its Put Right, 
the Crestview Directors were not held to be adverse 
for those reasons. Nor were the Director Defendants 
held to be adverse on the preliminary record while 
allegedly attempting to remove or denigrate the CEO. 
When Crestview was informed by the Company’s 
outside counsel that the Crestview Directors were not 
considered to be the client of the Company’s outside 
counsel, O’Donnell and Johnson were not held to 
be suffi  ciently adverse to justify a limitation on their 
informational rights as Company directors.34

Procedural Considerations in Disputes 
over Director Informational Rights 

Oxbow Carbon provides useful insights into the 
parameters of directors’ informational rights. Vice 
Chancellor Laster previously has explained that 
directors’ informational rights are virtually unfettered 

and extend to privileged material, but may be lim-
ited in three ways: (1) by ex ante agreement among 
the parties to a board representation arrangement;35 
(2) by designation of a board committee that does 
not include particular directors;36 and (3) by with-
holding privileged information once suffi  cient adver-
sity exists between the director and the company.37 
Th e Oxbow Carbon decisions serve to illustrate the 
procedural issues, substantive analysis and types of 
facts that will impact application of the adversity 
exception. In light of these decisions, parties and 
counsel may compare the potential benefi ts to be 
had from the other methods of limiting designated 
directors’ informational rights.

Disputes over directors’ 
informational rights will be 
resolved in the Court of Chancery 
immediately.

As in Oxbow Carbon, disputes over directors’ 
informational rights will be resolved in the Court of 
Chancery immediately, even if that resolution is based 
on an incomplete factual record. In the Oxbow Carbon 
litigation, the vice chancellor left fi nal fact-fi nding to 
a later procedural stage.38 Th e vice chancellor noted 
that, although an undeveloped record does not lend 
itself to a fi nal fi nding of fact regarding alignment of 
the directors’ and company’s interests, preliminary 
resolution of the issue was necessary to conduct 
discovery.39 Th is approach was consistent with Vice 
Chancellor Laster’s decision in the context of a direc-
tor’s demand for books and records under Section 
220(d) of the DGCL.40 In Tyrogenex, Vice Chancellor 
Laster explained his decision to address immediately a 
dispute over a director’s informational rights:

I don’t buy the it-should-be-addressed-
in-the-fi duciary-duty-action at all. When 
you’re a director, you have a right to books 
and records. When you are one of the peo-
ple ostensibly driving the car, the corporate 
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car, and other folks are throwing paint on 
the windshield by denying you your infor-
mation that you need to know where you’re 
going in the corporate car, you don’t slow-
roll that, and you don’t put it in the context 
of a diff erent proceeding. You pull over right 
away and you wash the windshield.41

In light of the importance of directors’ informational 
rights and these consistent decisions regarding the 
procedural approach to disputes over such rights, 
parties to board representation agreements should 
anticipate prompt resolution of related disputes.

Oxbow Carbon demonstrates 
the diffi culty of determining in 
retrospect when adversity arises.

Oxbow Carbon demonstrates the diffi  culty of 
determining in retrospect when adversity arises. 
Because the company will often be the party assert-
ing privilege against investor-designated directors, 
it must anticipate bearing the burden of showing 
suffi  cient adversity exists to infringe on the directors’ 
informational rights. Similarly, companies and their 
representatives should keep in mind that the stan-
dard applied to the assertion of privilege against the 
Director Defendants in Oxbow Carbon was not eas-
ily met and was only met by a clear, express, written 
statement that the director was not entitled to advice 
of the Board’s counsel.42 Although the vice chan-
cellor acknowledged that the Director Defendants 
had diverging interests, and the Company alleged 
the existence of a covert conspiracy to undermine 
management and the Company’s negotiating posi-
tions, those fi ndings and allegations did not add up 
to a complete showing of adversity. And, the likely 
result of deferring a fi nal determination of the parties’ 
interests to a later stage of the litigation is to leave the 
party asserting privilege (i.e., the company) poten-
tially with more exposure than it might ultimately be 
found to have in the fi nal determination. Companies, 

directors and outside counsel negotiating with an 
investor over board representation rights—such as 
at the conclusion of a contested proxy fi ght—should 
take into account the burdens on the company in 
the event that the parties’ interests diverge.

Considerations for Planning Designated 
Directors’ Informational Rights

With the foregoing procedural and litigation 
considerations in mind, companies and investors 
should plan carefully around informational rights 
associated with board-representation agreements. 
Delaware courts have generally suggested that inves-
tors with the right to designate directors will have 
access to the same information as their designated 
directors. Oxbow Carbon confi rms comments, made 
by Vice Chancellor Laster in an article co-authored 
with a member of the Delaware Bar, and cited by 
Vice Chancellor Laster in Morgan’s Hotel, that inves-
tors may have access to information to which their 
designated directors have access.43 Th is right to share 
confi dential information is not unlimited, but rather 
remains subject to directors’ fi duciary duties, as noted 
by Vice Chancellor Laster and Chief Justice Leo 
Strine of the Delaware Supreme Court.44 

In Jeff eries, then-Chancellor Strine noted that 
Jeff eries directors’ decisions to supply an investor 
with confi dential information constituted “fi duciary 
acts” and that

[Designated directors] might have been play-
ing for [the designating investor], but they 
were directors of Jeff eries. Th ey did not go 
to the independent directors at this time and 
say “Is it okay for us to receive this informa-
tion and use it for our purposes, contrary to 
Jeff eries’ interest?” Th ey did not tell any of the 
independent directors that this was going on.45

Parties and counsel negotiating such arrangements 
should consider possible tension between directors’ 
fi duciary duties to the company and its public stock-
holders, on the one hand, and their ability—even 
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obligation—to share information with their desig-
nating investor, on the other hand.

Companies and investors negotiating board repre-
sentation rights also could consider the utility of lim-
its on informational access or mechanisms for dispute 
resolution, which could avoid the diffi  culty, cost and 
exposure of litigation over privilege and the adversity 
exception. Mechanisms for those limitations, which 
have been suggested in Delaware cases, might take 
the form of either a committee that excludes the des-
ignated directors from certain discussions and infor-
mation, or contractual terms within the agreement 
granting the investor board representation rights. 
Counsel should consider these approaches carefully, 
including reference to Vice Chancellor Laster’s discus-
sion of these mechanisms and their possible limita-
tions in Morgan’s Hotel. A potential benefi t of taking a 
prospective view on the parties’ informational rights, 
by committee or agreement, rather than a retrospec-
tive view on their diverging interests in litigation, is 
the parties’ ability to more clearly understand their 
relationship from the outset. But, in addition to the 
unresolved legal issues mentioned in Morgan’s Hotel, 
these approaches will often be fraught with nego-
tiating and personal dynamics that may cloud the 
benefi ts of prospective planning.

Delaware courts have 
demonstrated hesitance to treat 
directors’ informational rights as 
anything other than unfettered.

Delaware courts have demonstrated hesitance to 
treat directors’ informational rights as anything other 
than unfettered. Although the vice chancellor in 
Oxbow Carbon credited that O’Donnell, Johnson and 
the Crestview Directors had pursued divergent and 
covert objectives, the strength of the Delaware default 
rule—i.e., that an individual director is entitled to the 
same information as the board as a whole—was not 
overcome at the preliminary stage until adversity was 
fl atly asserted by the Company’s outside counsel.46 

Parties on all sides of such arrangements should pro-
ceed cautiously with these lessons in mind.
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