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Typically, the plaintiff in a receivership
action (e.g., the lender) designates a
specific person or entity, who, absent
objection, is appointed as receiver.

In certain states, only individuals
may be appointed as receivers.

In others, legal entities may be
appointed as receiver. Sometimes,
the receiver must be domiciled in the
state where the receivership action

is commenced. In such instances,
domiciled individuals associated with
experienced recelver companies can
be considered, or separate subsidiary
or affiliated entities can be formed

in the state of the appointment.

The receiver is granted full power and
authority to operate and manage the
property. Thus, the receiver takes control
of the property from the defaulted
borrower (or tenant) to maximize
value for all creditors, including the
lender (or landlord). The specific
scope of the receiver's appointment
is determined by court order. The
order appointing the receiver sets out
the duties and powers granted to the
receiver and such other matters as
agreed to by the court. The scope of a
receiver's duties may simply involve
obtaining custody of the real property
and collecting rents. Alternatively, the
scope of the receiver's authority may
be substantially broader—as is often
true in the healthcare industry—and
may include operating the business
and displacing existing management.

Upon court approval of the appointment
of a receiver, the receivership estate

is established. The receivership estate
consists of all assets of the business,
which are utilized for going forward
operations and otherwise preserved
for the benefit of the creditors. The
receivership estate generally is only
liable for paying debts that arise

after the receiver's appointment.

Any debts that predate the receiver's
appointment will be paid if there

are available funds after all of the
receivership estate's debts are satisfied.

Stabilizing Operations

A healthcare receivership applies to

real property that involves a healthcare
business, typically a senior living facility,
such as a nursing home, assisted

living facility, or similar business.

While lenders certainly can seek
appointment of receivers for healthcare
businesses, healthcare receiverships
recently have been used increasingly

by landlords. In the senior living space,
many leases contain provisions under
which the tenant agrees that upon
default the landlord is entitled to the
appointment of a receiver as a remedy.

A healthcare receivership is a powerful
remedy for lenders and landlords as

it allows for a receiver to take over,
stabilize, and potentially improve
operations, and facilitate an orderly
transition of the business operations to
a new operator or owner. All of this can
be achieved in a healthcare receivership
without displacing residents, disrupting
patient care, or jeopardizing any licenses
needed to operate the business.

The healthcare receiver typically has
operating experience in the industry
and is experienced at turning around
troubled healthcare businesses and

at running a sale process. In certain
circumstances, a lender or landlord

may have identified a new owner or
operator for the senior living facility
prior to commencement of the
recelvership, and the receiver is put in
place to facilitate an orderly transition

of the business to the new owner or
operator. In other instances, the receiver
may run a process to sell the facility,
while at the same time operating the
business and attempting to implement
operational and financial improvements.

Because of the complexities of a
healthcare business, any healthcare
recelvership requires substantial
planning before the lender or landlord
commences an action in court.

During the healthcare receivership, the
receiver is responsible for running the
operations and maximizing the value of
that business. To improve the chances
of success, the receiver will want to
conduct substantial due diligence
regarding the business operations, cash
flow, licensure requirements and status,
regulatory issues, and other matters. By
doing this work up front, the receiver
will be able to effectively take over the
business operations upon appointment.

The powers and duties of a
healthcare receiver may include:

» Managing the business and property
under the tenant's/operator's
licenses until the landlord enters
into a new lease with a new tenant/
operator or the business is sold
through the foreclosure process

» Cooperating with and assisting
the new tenant/operator/owner

in obtaining the necessary
licenses to operate the business

» Entering into an interim
management agreement with an
entity affiliated with the receiver
or with the new tenant/operator/
owner, pending transition of
the business to such entity

All of these rights and powers of the
receiver ensure that the residents and
patients are protected because there
is no disruption in the business, just a
new person in charge of overseeing
operations. In addition, licenses are
not jeopardized due to any change of
ownership. The change of ownership
will happen later when a new lease

is entered into between the landlord
and the new tenant/operator or

a sale transaction is closed.

Moreover, a lender or landlord does

not take on the risk of operating a
healthcare business and instead has

a receiver, who typically has deep
operational experience in the senior
living industry, in charge of maintaining
the business and licenses pending an
orderly transition of the business. As the
receiver may also improve operational
results, the sale value may be enhanced.

Potential Pitfalls

A healthcare receivership has many
unique issues that a lender or landlord
must consider, in addition to who the
receiver should be, before electing
this remedy. Those include:

e Licensure. The receiver must
be authorized to operate under
the existing operator's licenses to
ensure that there is no interruption
in the business operations. Absent
such authorization, the healthcare
facility would have to close and
all patients/residents would be
transferred. This would result in a
substantial loss of value for the lender
or landlord. This can be avoided by
careful drafting of the receiver order
and using a receiver experienced
in the healthcare industry.

Management. The lender, landlord,
and/or receiver must identify an
operator for the business. This
requirement can be met by having
the receiver enter into an interim
management agreement with the
proposed new operator until the
new operator has obtained the
necessary licenses. Alternatively,
the receiver or the receiver's



Nancy A. Peterman is a shareholder
of Greenberg Traurig and chairs

the firm's Chicago Restructuring

& Bankruptcy Practice. She has
substantial experience in distressed
healthcare transactions, has played
central roles in numerous healthcare
cases, and was instrumental in
enacting the healthcare insolvency
provisions of the U.S. Bankruptcy
Code. Peterman co-authored the
American Bankruptcy Institute’s
Health Care Insolvency Manual

and is also a former co-chair

of ABI's Committee on Health

Care Insolvency. Peterman has a
bachelor's degree and a law degree
from the University of Michigan.

management company may
act as the interim operator.

e Funding. The receivership will
need sufficient funds to operate the
business during the receivership.
In healthcare receiverships
commenced by landlords, this may
be problematic. Many senior living
facilities have corporate structures
under which the tenant is one
legal entity and the operator is
another legal entity. The operator,
not the tenant, may have the right
to the proceeds of receivables
(the cash flow) and may have its
own working capital lender. The
landlord may need to work out
an arrangement with the working
capital lender to ensure that that the
healthcare business can function
smoothly during the receivership.
Alternatively, the landlord may need
to extend a loan to the receiver
to ensure that the business has
sufficient funds to operate.

o Staff. Maintenance of staff is critical
for patient care and maintaining
value during a receivership. The
receiver must have a well-thought-
out communication plan to explain
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to management and staff the goals
of the receivership and the expected
change of ownership transaction.
In addition, the receiver will need

to implement incentives to keep
staff in place, if necessary.

Patients/Residents. To ensure
ongoing cash flow, the receiver
must maintain, if not improve, the
census of patients and residents.
Therefore, the receiver must
ensure that patients/residents and
their family members are well-
informed regarding the process
and understand that there will

be no changes in the levels of
care and services provided.

Bankruptcy Filing. As a defense
to the receivership, the tenant
may decide to commence a
bankruptcy case either before or
after the receiver is appointed. If
this occurs, a landlord or lender
may consider attempting to have
the bankruptcy case dismissed,
given the pendency of the
recelvership. Moreover, if a landlord
has commenced a receivership
and the lease itself has terminated
(or will terminate with the passage
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of time and no cure rights exist),
the landlord may be able to obtain
relief from the automatic stay to
continue with the receivership.

A Unique Remedy

A healthcare receivership is a unique
remedy for a lender or landlord that is
attempting to preserve the value of its
collateral. Given licensure and other
regulatory issues, a healthcare business
is difficult to liquidate and realize value.
Moreover, patients and residents at the
healthcare business must be properly
cared for and any disruption in the
continuum of care can be detrimental.

By utilizing a receivership, a lender or
landlord can realize and preserve value
with minimal disruption to patient
care or the operation of the business.
Receiverships can facilitate a change of
ownership through a sale or new lease,
and provide a new owner/operator
with time to obtain the necessary
licenses to operate the business. In the
interim, the receiver is the custodian
of the business and will stabilize and

May
possibly improve operations. With the 2017
receiver in place, lenders and landlords Joumalof """"
have a chance to achieve a favorable Corporate
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outcome in a difficult situation.



