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Fla. Legislature Reduces Sales Tax Rate on
Commercial Leases, Passes on Taxing Internet Sales

By Marvin A. Kirsner | July 8, 2019 | Daily Business Review

The tax bill signed into law by Florida Gov. Ronald DeSantis includes a slight reduction on the sales tax rate
for commercial leases, but the bill is more notable for what it did not include—a law that would have
required online retailers and marketplace sellers to collect tax on sales to Florida residents, even if the seller
does not have a physical presence in Florida.

Reduction in Commercial Lease Rate

Florida is one of only two states that impose sales tax on commercial leases (Arizona, which allows local
governments to impose a similar tax, being the second; New York City imposes a commercial rent tax on
leases in portions of Manhattan that operates in a similar manner). The reason for taxing the lease of real
property is simple—since Florida does not have a personal income tax or impose its corporate tax on pass-
through entities (like S corporations or LLCs), the state simply needs to widen the net of its sales tax to raise
the revenue necessary to balance the budget.

Former Gov. Rick Scott had a goal to eliminate the sales tax on leases, but budget constraints only allowed
two small reductions in the state level tax rate during his administration—from 6% to 5.8%, effective
January 2017, and then from 5.8% to 5.7%, effective January 2018. This year, the legislature could find only
enough room in the budget to cut the lease tax rate to 5.5%, effective in January 2020, continuing to chip
away at the tax in small amounts.

There are several important things to remember about this most recent rate reduction, as was the case for
the prior rate reductions. First, the reduction only applies to the state level tax—the local county option
taxes are still in full effect. For example, with the local county option taxes, the combined state and local tax
rate for commercial leases in Miami-Dade, Broward, and Palm Beach counties effective January 2020 will
be 6.5% because they each impose a 1% local option tax. Furthermore, this reduced rate does not apply to
short-term residential property leases (leases of six months or less), which are still taxed at a state level rate
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of 6%, plus local option sales tax, plus local tourist development tax—which could result in a total short-
term residential rental tax as high as 14% in some areas.

Last year, the U.S. Supreme Court decided that an online seller does not need to have a physical presence
in a state in order to be required to collect the state’s sales tax, setting aside a 50-year precedent. As a result,
states are now able to require internet sellers to collect tax on sales into the state. A total of 40 states have
passed laws or regulations requiring internet sellers to collect sales tax, so long as the seller has reached a
certain threshold of sales into the state—typically $100,000 in annual sales to customers in the state. Such
a bill to require sales tax collection was introduced during the 2019 Florida legislative session, but it died
when the session came to an end. As a result, Florida is one of only six states that impose a sales tax to take
no action to require online retailers to collect its tax.

It is important to remember that even if an online seller is not obligated to collect the sales tax, the consumer
is nevertheless obligated to pay the tax on a use tax return. Therefore, all purchases are taxable, the only
question is whether the seller must collect the tax or the consumer must pay the tax directly to the
Department of Revenue. Such a tax collection requirement is not a tax increase; however, it is likely
perceived as one, at least politically.

Such sales tax collection laws can be burdensome for small- to medium-sized businesses, but because
Florida administers the tax on the state level, including the local option tax portion of the tax, an online
seller would only be required to file a single return, where some states require local returns to be filed with
the local government units. In addition, since the tax is administered at the state level, there would only be
a single state level audit. A Florida tax collection requirement would be somewhat friendlier to smaller
businesses than many other states, which permit local government units to conduct their own audits.

Furthermore, the compliance burden could be eased for some small businesses by allowing a sales threshold
higher than the $100,000 annual sales which has become the standard in most states to require tax
collection. The South Dakota law that was upheld by the U.S. Supreme Court provides a $100,000 sales
threshold, but South Dakota’s population is less than 900,000—if Florida used the same sales-to-
population proportion to determine that tax compliance trigger, this would translate to a threshold $2.3
million in Florida sales, an amount that would free many small businesses from the compliance burden.

There is also the possibility that Congress might take action and pass federal legislation that sets sales
thresholds and eases compliance burdens on a national basis. When the Supreme Court last revisited the
issue of sales tax collection on remote sales, the court said that this should be left to Congress, but Congress
failed to act, eventually forcing the Supreme Court to make its decision last year. But the Supreme Court
cannot legislate, it can only make broad policy, which does not set any bright line criteria on what states
can require as far as a tax compliance burden. Perhaps Congress will now hear the calls of small businesses
struggling to comply with the sales tax rules of 45 states plus the District of Columbia and pass uniform
legislation that would simplify the compliance burden for businesses, but also allow states to collect sales
tax revenue from online retailers.
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