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Potential or actual offerors on a 
federal procurement of goods or 
services, including space launch 
services, can challenge the terms 
of an agency solicitation or the 
contract award or proposed con-
tract award by the agency involved 
through a “bid protest.” But only 
“interested parties” may bring a 

bid protest. An interested party is “an actual or prospec-
tive offeror whose direct economic interest would be 
affected by the award of a contract or by the failure to 
award a contract.”1 The growing reliance of the federal 
government on the commercial space launch industry 
means that these companies will be faced with consid-
ering bid protests with greater frequency.

This article provides a high-level overview of the  
major federal bid protest forums, factors to consider when 
deciding whether to protest, and a discussion of three 
recent protests of space launch services procurements.

Where Can a Company Protest?
An interested party can file a protest with (1) the procur-
ing agency (to the contracting officer (CO) or an official 
at least one level above the CO);2 (2) the U.S. Govern-
ment Accountability Office (GAO);3 or (3) the U.S. Court 
of Federal Claims (COFC).4 Bid protests challenging 
a Federal Aviation Administration (FAA) procurement 
decision must be brought in the FAA Office of Dispute 
Resolution (ODRA).5 The facts and circumstances of a 
particular case, applicable case law, jurisdictional limi-
tations, and the objectives of the protesting party will 
help to inform the choice of the best forum for a par-
ticular protest. This article will not address all aspects of 
bringing a protest in a particular forum.6 Rather, it will 
provide an overview of some of the distinctions between 
and among the three main forums.

An agency-level protest generally is the most inex-
pensive and expedient bid protest forum. Agencies are 
required by regulation to make “best efforts” to resolve 
a protest within 35 days after it is filed.7 A simple pro-
test letter is sufficient to file an agency-level protest. A 
company may represent itself in an agency-level protest 

or be represented by outside legal counsel. Anecdot-
ally, however, agency-level bid protests are “relatively 
rarely used by disappointed vendors today.”8 This is 
probably due to several reasons, including the lack of 
uniformity in agency protest procedures, the inability of 
a protester to review the procurement record, and the 
generally perceived weakness of this forum because of 
its lack of independence.

GAO9 is the most common bid protest forum due to 
the specialized expertise of GAO’s deciding officials, 
the mandatory stay of performance when a protest is 
timely filed,10 and the relatively quick decision process 
(resolution within 100 days from filing the protest).11 
A company may represent itself or hire outside legal 
counsel to represent it. However, at GAO, only out-
side legal counsel and hired experts may, under a 
“protective order,” view relevant source-selection and 
proprietary information pertaining to the procure-
ment; in-house counsel typically may not.12 Access to 
material under a protective order often helps coun-
sel and experts confirm initial protest grounds and 
develop supplemental protests, which may increase 
the chance of success or cause the agency to decide 
voluntarily to correct procurement errors (known as 
“taking corrective action”).

Of the three forums, COFC is the most expensive, 
complex, and lengthy. This is due in part to the court’s 
procedural rules and the fact that there is no statutory 
deadline for resolving a protest at COFC. A protester 
must be represented by a lawyer at COFC.13 Unlike 
GAO, COFC provides no automatic stay of the contract 
award or performance. If a protester wants perfor-
mance to be halted pending the disposition of the 
protest, the protester must seek, and the court must 
grant, a preliminary injunction.14 Like GAO, COFC may 
issue a protective order to provide outside counsel and 
experts with access to proprietary and source-selection 
information regarding the protest.15

Companies should be mindful when seeking to 
challenge a task or delivery order. GAO has exclusive 
jurisdiction over such order protests. Companies can pro-
test a task or delivery order for civilian agencies if the 
task order value exceeds $10 million.16 For Department 
of Defense agencies, companies can protest a task or 
delivery order if the value exceeds $25 million.17 COFC 
lacks jurisdiction to hear protests that are “in connec-
tion with the issuance or proposed issuance of a task or 
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delivery order except for . . . a protest on the ground that 
the order increases the scope, period, or maximum value 
of the contract under which the order is issued.”18

Other Transaction Agreements
Although Other Transaction Agreements (OTAs) are 
increasingly are being used, they are not procurement 
contracts. This factor impacts significantly the ability 
to protest an OTA. Because OTAs are not procurement 
contracts, GAO will not review protests of an OTA solici-
tation or award,19 although it will review a protest claim 
that an agency is improperly using its Other Transaction 
authority (when, for example, a procurement contract 
should be used instead).20 Likewise, last year COFC held 
that it lacks subject matter jurisdiction over an agen-
cy’s evaluation and award of an OTA.21 This case will be 
studied later in this article. The U.S. District Court for 
the District of Arizona similarly concluded recently that 
it lacked jurisdiction to hear a bid protest challenging 
the award of an OTA.22 These decisions further limit the 
industry’s ability to challenge OTA awards.

How Does a Company Identify Protest Grounds?
Prior to submitting an offer, a company should care-
fully review a solicitation to understand its requirements 
and to identify any ambiguous or unduly restrictive 
solicitation provisions or improperly included clauses. 
A potential offeror should use the solicitation’s ques-
tion and answer (Q&A) process to seek clarification of 
any ambiguous terms and/or to recommend specific 
changes to the solicitation. This process can be useful 
to determine whether there are protestable issues and 
to encourage the agency to resolve the identified issues 
without filing a protest. A company should consider its 
knowledge of the industry to determine whether a solici-
tation unnecessarily favors a particular company.

In the post-award context, a company that receives 
a notice of exclusion from a procurement or a non-
award should gather as much information as possible 
to make an informed decision about whether to pro-
test. An offeror should request feedback from the 
procuring agency in the form of a required (or, 
depending upon the circumstances, nonrequired) 
debriefing. An offeror is entitled to a debriefing if 
timely requested if the procurement was conducted 
on the basis of competitive procedures under Fed-
eral Acquisition Regulations (FAR) part 15 or as a 
task/delivery order competition resulting in an award 
under FAR subpart 16.5 exceeding $5.5 million. 
Through debriefings, a company can obtain informa-
tion that may help to improve future proposals and to 
determine whether there are reasonable grounds for 
a bid protest and what those grounds may be.23 Even 
if an agency is not required to provide a debriefing, 
a company should consider asking for information 
about why it did not receive the award.

A company also should take into consideration its 

industry knowledge when considering a protest. For 
example, a company may know that one of the awardee’s 
proposed key personnel became unable to perform on 
the contract before the agency made its award decision. In 
such cases, a company may have a viable protest ground 
that the awardee materially misrepresented the availability 
of its proposed key personnel.24

Companies should consider common protest 
grounds in deciding whether to protest, as well as 
the viability of a protest. Common pre-award protest 
grounds include unduly restrictive solicitation require-
ments, inclusion of improper provisions or contract 
clauses, vague or ambiguous statements of work, 
unreasonable evaluation methods, requirements that 
restrict competition because they improperly favor 
one offeror, and improper cancellation of a solicita-
tion.25 Common post-award protest grounds include 
inadequate documentation of the record, unreasonable 
technical evaluation, unreasonable cost or price eval-
uation, unequal treatment, organizational conflicts of 
interest, and improper best-value trade-off analysis.26

Some disappointed offerors suspect that they lost a 
procurement due to bad faith or bias of government 
contracting officials. While a protester can allege bad 
faith or bias as a protest ground, the protester’s bur-
den of proof is very high, as government officials are 
presumed to act in good faith.27 Therefore, a company 
should carefully evaluate the known and demon-
strable facts to determine if it is worth asserting bias 
because the likelihood of success generally is low, 
while the likelihood of creating ill will could be high.

Remedies
GAO has wide latitude to recommend remedial action by 
the procuring agency if it sustains a bid protest. Applica-
ble regulations direct GAO to recommend that the agency 
implement any combination of the following remedies:

1.	 refrain from exercising options under the contract;
2.	 terminate the contract;
3.	 recompete the contract;
4.	 issue a new solicitation;
5.	 award a contract consistent with statute and reg-

ulation; or
6.	 such other recommendation(s) as GAO deter-

mines necessary to promote compliance.28

While GAO bid protest decisions are nonbinding, 
agencies generally abide them. Similarly, as a result of 
a meritorious protest at the agency level, the agency 
may take any action that could have been taken if the 
protest had been filed at GAO.29

Generally, to prevail fully in a COFC protest, the pro-
tester must receive a permanent injunction. Based on its 
statutory authority, COFC has the discretion to provide 
injunctive relief, as well as award bid preparation and pro-
posal costs, or a combination of the same.30 The COFC 
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may award reasonable attorney fees and expenses under 
the Equal Access to Justice Act to certain successful pro-
testers that are smaller and have a lower net worth.

While not a formal remedy, agencies may also choose 
to take “corrective action” to resolve a protest before a 
decision on the merits is rendered by the chosen forum. 
Under corrective action, the agency voluntarily decides 
to address an issue with the procurement.

Case Studies

Space Exploration Technologies Corp. v. United States
On August 26, 2019, in Space Exploration Technologies 
Corp. v. United States (SpaceX), a case of first impres-
sion, COFC granted the government’s motion to dismiss 
and Space Exploration Technologies Corp.’s (SpaceX’s) 
motion to transfer SpaceX’s bid protest challenging the 
Department of the Air Force’s award of Launch Ser-
vice Agreements (LSAs) under Phase 1A of the National 
Security Space Launch (NSSL) program.31 The gov-
ernment argued that COFC lacked jurisdiction over 
SpaceX’s bid protest because the Air Force’s award was 
made under the OTA authority of the Department of 
Defense (DOD).32 The court held that it lacked subject 
matter jurisdiction over SpaceX’s bid protest because 
the “LSAs are not procurement contracts” and because 
the Air Force’s LSA award decisions were not “in con-
nection with” the award of a procurement contract.33

The NSSL is intended to meet the Air Force’s require-
ment to sustain the availability of at least two families of 
space launch vehicles and robust space launch infrastruc-
ture and industrial base. The Air Force’s NSSL Phase 1A 
solicitation contemplated the award of LSAs to fund the 
development of “launch system prototypes, to include the 
development and test of any required [rocket propulsion 
systems], the launch vehicle and its subsystems, infra-
structure, manufacturing processes, test stands, and other 
items required for industry to provide commercial launch 
services that meet all [NSSL] requirements.”34 Separately, 
the Air Force advanced the NSSL Phase 2 procurement, 
which was unrestricted and open to all interested offerors, 
whether or not they had received NSSL Phase 1A pro-
totype awards. In October 2018, using its OTA authority 
under 10 U.S.C. §§ 2371 and 2371b, the Air Force awarded 
three Phase 1A LSAs, one each to Blue Origin, United 
Launch Alliance, and Orbital ATK. SpaceX subsequently 
filed a post-award bid protest at COFC.

The court found that it lacked subject matter jurisdic-
tion over SpaceX’s bid protest because the Tucker Act35 
did not cover the Air Force’s LSA awards. The parties 
and the court agreed that the LSAs were not “procure-
ment contracts” because DOD OTAs are “not subject to 
the federal laws and regulations applicable to procure-
ment contracts.”36 The court rejected SpaceX’s argument 
that the NSSL Phase 1A LSAs were awarded “in con-
nection with” the NSSL Phase 2 procurement. First, the 
court found that the Phase 1A LSAs and the Phase 2 

procurement used separate solicitations and acquisition 
strategies and that awards under the two competitions 
would be made separately and independently. Second, 
the court emphasized that the Phase 2 procurement 
was unrestricted, meaning that interested offerors could 
compete for the awards whether or not they received a 
Phase 1A LSA. As of this writing, the case was pending 
in the District Court for the Central District of California.

The SpaceX protest illustrates that offerors must care-
fully consider whether the solicitation or award decision 
being challenged involves a procurement contract such 
that COFC jurisdiction can be established. For many 
protests involving OTA agreements, it remains unclear 
which forum, if any, is proper for a bid protest.37

In re Blue Origin Florida, LLC
On November 18, 2019, in In re Blue Origin Florida, 
LLC, GAO sustained a pre-award bid protest brought 
by Blue Origin Florida, LLC, against the terms of the 
Air Force’s NSSL Phase 2 Launch Service Procurement 
Solicitation (Phase 2 Solicitation).38 Blue Origin, one of 
four offerors, alleged that the solicitation failed to pro-
vide an intelligible, common basis for award; unduly 
restricted competition; and was impermissibly con-
trary to common commercial practices. GAO sustained 
Blue Origin’s protest in part, finding that the Air Force’s 
solicitation failed “to provide an intelligible and com-
mon basis for award” in violation of FAR 15.304(b); 
however, GAO denied all other protest grounds.39

The Air Force’s Phase 2 Solicitation was an unre-
stricted follow-on award to the Phase 1A OTA agreement 
at issue in the SpaceX protest discussed above. The 
solicitation contemplated the award of two fixed-
price requirements contracts pursuant to FAR part 12 
(commercial items and services) and FAR part 15 (nego-
tiated procurements) procedures. Normally, best-value 
solicitations state that an award will be made to the 
highest-rated offer or offers. However, in this case, the 
Air Force’s Phase 2 Solicitation stated that the award 
would be made to the two offerors that, “when com-
bined, represent the best value to the Government.”40 
That is, the Phase 2 Solicitation stated that instead of 
evaluating the offers on their individual merits (i.e., rat-
ing offers A, B, C, D individually), the Air Force would 
evaluate offers on their merits when paired with other 
offers (i.e., rating pairs AB, AC, AD, BC, BD, and CD).

GAO found that the Phase 2 Solicitation violated the 
FAR requirement that solicitations include evaluation 
factors that (1) represent the key areas of importance 
and emphasis to be considered in the source-selection 
decision and (2) support meaningful comparison and 
discrimination between and among competing pro-
posals. Specifically, GAO found that the Air Force’s 
solicitation, which included criteria for evaluating indi-
vidual offers, failed to disclose how the Air Force 
would evaluate paired offers. More fundamentally, GAO 
found that the Phase 2 Solicitation failed to provide an 
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intelligible basis for award because there was no way 
for offerors to propose compatible proposals “short of 
colluding with other potential offerors to coordinate 
their respective proposals.”41

Although Blue Origin’s other protest grounds were 
denied, GAO ultimately recommended that the Air 
Force amend the solicitation consistent with its deci-
sion and reimburse Blue Origin for its fees and costs 
associated with filing and pursuing the protest.

The Blue Origin protest illustrates that offerors 
should carefully review solicitations and consider fil-
ing pre-award bid protests when an ambiguity cannot 
be resolved through the agency’s Q&A process during 
the solicitation period.

In re Peraton, Inc.
On June 11, 2019, in In re Peraton, Inc.,42 GAO sustained 
a post-award bid protest brought by Peraton, Inc. against 
the Air Force’s award of the engineering, development, 
integration, and sustainment (EDIS) services contract 
to Engility Corporation for satellite systems for the Air 
Force Space Command, Space Warfighting Construct. 
GAO concluded that Engility’s proposal was ineligible 
for award because it did not meet the solicitation’s small 
business participation requirement.

The solicitation contemplated the award of a $655 
million single indefinite-delivery, indefinite-quantity 
(IDIQ) contract with a five-year base period of per-
formance and two one-year options. The award was 
to be made on a best-value trade-off basis, weighing 
cost/price, systems engineering, and program man-
agement. The systems engineering factor was to be 
considered more important than the program manage-
ment factor, which itself was to be considered more 
important than cost/price. The solicitation required 
offerors to submit a small business participation com-
mitment document ensuring 25 percent small business 
utilization based on the “percentage of small business 
costs/prices on labor [Contract Line Item Numbers] 
CLINs only.”43 Significantly, the solicitation stated that 
“[f]ailure to meet” the small business participation 
requirement “will result in an ‘unawardable’ rating.”44

The Air Force awarded the contract to Engility. Per-
aton subsequently filed a protest challenging various 
aspects of the Air Force’s technical evaluation and 
award decision. Following the receipt of the agency’s 
report, Peraton filed a supplemental protest alleg-
ing, in part, that Engility’s offer was ineligible for the 
award because it did not meet the solicitation’s 25 per-
cent small business participation requirement.

Peraton noted that Engility included in its small 
business participation requirement both amounts 
“actually paid to small businesses” and “fees added on 
by Engility as the large business prime contractor” to 
its small business subcontractor’s work. The Air Force 
contended that this was permitted by the solicitation, 
which stated that the percentage of small business 

utilization “shall be calculated on an annual basis by 
dividing total small business expenditures by total 
labor costs/prices on all [task orders].”45

While an agency’s interpretation of a solicitation nor-
mally is entitled to deference, GAO found that the Air 
Force’s interpretation was unreasonable. Recognizing 
that the purpose of the small business participation fac-
tor was to increase the amount of work performed by 
small business subcontractors, GAO reasoned that the 
Air Force’s interpretation was “plainly unreasonable” 
because it would allow “money charged to the govern-
ment as fees for the large business prime to be counted 
as payment to small businesses for work performed 
by small businesses.”46 GAO’s decision to reject the Air 
Force’s interpretation was also driven by the lack of 
“any documentation to show that the agency contem-
poraneously calculated and verified Engility’s proposed 
small business subcontracting percentage.”47 Ultimately, 
GAO recommended that the Air Force terminate Engili-
ty’s contract and make a new award based on either the 
offerors’ original proposals or the offerors’ revised pro-
posals (following discussions).

The Peraton protest illustrates, among other things, 
the benefit of having outside counsel review the agen-
cy’s record. Although none of Peraton’s initial protest 
grounds were found to be meritorious, GAO sustained 
a supplemental protest ground that only became 
apparent during the course of the proceeding and 
under the terms of the case protective order. Had Per-
aton not brought its bid protest, it never would have 
learned about Engility’s proposal deficiencies.

Conclusion
As the federal government expands its use of the com-
mercial space launch industry for launch services, 
launch companies will face the question of whether to 
protest procurements with greater regularity. A com-
pany deciding whether to file a protest should carefully 
weigh legal and business strategy considerations.

Specifically, a company should quickly determine 
if it is an interested party and is able to bring a timely 
protest. A company also should analyze its potential pro-
test grounds, often while having limited information, to 
determine whether those grounds are based on facts 
(rather than speculation), are legally cognizable protest 
errors (rather than mere disagreement with an agency’s 
subjective judgment), and are prejudicial. The company 
also must identify its business objectives in bringing the 
protest. Is it a matter of being able to compete at all? To 
ensure a fair and level playing field? Is the company try-
ing to get a chance to revise its proposal? And of course, 
a company should also take into account the agency/
customer and any potential relationship sensitivities. 
Finally, whether to bring a protest and where to bring 
a protest are important decisions involving both busi-
ness and legal considerations. These decisions should 
be made carefully and with the advice of a company’s 
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business leaders, those involved with the proposal prep-
aration, and in-house and outside legal counsel. And, 
as discussed, space launch providers must be particu-
larly mindful of whether the opportunity that it wants to 
challenge is for a procurement contract or for an OTA 
because of the noted jurisdictional concerns.
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